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Free bowl holder with 
each trade-in model 


4 unit Carlton Model with built-in hot water tan 


BOOSTS YOUR LOA 


Whether you merchandise or not, 
trade-in plan is your opportunity toa 
many thousand KWH to your load. 
it is the stimulant that will close sales 
get installations on your lines — ne 
Get behind this promotion today ¢ 
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Precise 

Operation 

Counts the 

ertified by A. M OS t! 


6 paboratery. . | 4 ; : 
pizes 4” up. HERE is no such thing as 
a a pretty good gas pressure 
regulator. On a control device so essential for safety 
and economy you simply must have dependable per- 
formance. Your regulator must respond like the 
muscles of a trained athlete. Barber Regulators are 
built that way. They are sensitive to minute pressure 
variations. Carefully constructed of the best ma- 
i terials, Barber Regulators are also styled in con- 
s Taotiator Laill'bs sox formance with modern gas appliance design. Bodies 
Hout obligation for dis- ore all bronze, working parts of brass, springs of 


bution to your trade. 


k nt comeiot phosphor bronze, diaphragm of selected sheepskin. 
l r e S 

mversion Burners, Ap- Moderately priced, Barber is today’s finest regulator 
lance Burners and 

gulators. value. 


Vv 


E BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


) BARBER x2", REGULATORS 


rber Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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Here’s a book that may prove an eye-opener to you. It discloses 
many facts you should know about modern, mechanical name 
and data writing—vital informa- 
tion which has probably never be- 
fore been brought to your atten- 
tion. Short, terse, to the point, it 
nevertheless covers every angle of 
comparative costs, speeds, flexi- 
bility, etc., of existing methods. 
Executives are invited to ask for a 
copy—no obligation. 


THE ELLIOTT ADDRESSING MACHINE 
COMPANY 


157 Albgny Street Cambridge, Mass. 


i fe FE 


tired 09 





allied ee National Utilities Company of Michigan, Benton Harbor. 
ilities oe <<“ Addressing 20,000 Electric and Gas Bills monthly. 
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Pages with the Editors 


|S geet has apparently decreed that 
good Americans should see American 
history last, cinematically speaking. This de- 
cision comes after a decade of biographical 
ransacking of ancient castles, mouldy novels, 
remote cupboards, and some occasional gar- 
bage cans of European history. We have had 
movie classics about Henry the VIII; Queen 
Elisabeth ; Mary, Queen of Scots; Marie An- 
toinette ; Napoleon Bonaparte; Zola; Pasteur; 
Disraeli; Juarez; and the unlucky Romanofts. 


But now the moguls of shadowland have 
trained their cameras on our historic affairs. 
At this writing, “Gone with the Wind” and 
“Abe Lincoln of Illinois’ are both being 
shown in Washington. This should, for a 
time at least, assuage any popular hunger 
for costume pieces in Technicolored hoop 
skirts. Of passing interest to those concerned 
with the public utility business should be the 
fact that this agenda is apparently bringing 
belated recognition, of a romantic type, to the 
lives of noted pioneers in the public service. 


THE great inventor of the telephone, Alex- 
ander Graham Bell, received a good going 
over in the grand manner in one of the better 


FERGUS J. MCDIARMID 


The rate of utility ouigo is increasing faster 
than utility income. 


(SEE Pace 204) 
FEB. ‘15, 1940 


RILEY E. ELGEN 


For utilities which standardize, the future 
should hold few terrors. 


(SEE Pace 195) 


films‘of 1939. Now the word comes from the 
Pacific coast, via our editorial grapevine, 
that the late Thomas A. Edison is definitely 
scheduled for release and next, Eli Whitney, 
of cotton-gin fame. And after that it is 
rumored that several early American railroad 
presidents (now having their sideburns screen 
tested, no doubt) may make the grade. 


¥ 


5 shcmetd this seems to be the season for 


inventors, discoverers, and industrial 
pioneers. We know not whether it is the 
European war which has thus turned the eyes 
of the Hollywood scenarists inward to our 
own rich heritage of romantic biographies. 
As for the sudden interest in the industrial 
heroes, it may be that the movies have run 
out of dramatic statesmen, artists, composers, 
and those more colorful characters, such as 
old Diamond Jim Brady and the illustrious 
Jesse James. In any event, the change should 
be a welcome relief. When the promoter ol 
a western railroad is pictured as a romantic 
empire builder instead of a cruel, conniving 
tyrant going around burning down widows 
houses and shooting down their sons for the 
sake of a miserable strip of desolate right-of- 
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PILEY STEAM GENERATING UNIT 





Installed in the plant of 
Central Illinois Light Company, Peoria, [Il. 


(Commonwealth & Southern ) 


300,000 ibs. steam per hour, 900 Ibs. pressure, 875° F. Steam Temperature 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT TACOMA 
8T. Louis CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY Los ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


POLLERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
LVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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way, a change has certainly come over Holly- 
wood. Could it be the omen of a conserva- 
tive swing? 










WELL, even if the war is not responsible for 
making the movie industry turn backward time 
in its flight, it certainly seems to have made 
the rest of us more anxious about the future. 
Time was, not so long ago, when the average 
middle-of-the-road citizen was willing to 
leave such weighty matters as the state of the 
union and of world civilization ten or twenty 
years from now in the hands of some sound, 
competent commission. This body would go 
off and make a good job of it, leaving the rest 
of us alone in the peaceful enjoyment of 
what we thought was our national security. 






But nowadays everybody seems to be wor- 
ried about the future. It is no longer one of 
those specialized worries that can be dele- 
gated to professional crystal gazers, radical 
magazines, and serious but dull young fellows, 
who like to write books with such formidable 
titles as “Which Way America,” or “Columbia 
at the Crossroads.” Even our daily news- 
papers offer no relief. Not content with cov- 
ering the present, the omniscient columnists 
have to delve into a highly problematical fu- 
ture and describe to us what the world would 
would be like if the Germans win, or if the 
Allies win, or if both sides collapse in a dog- 
fall and permit the Kremlin to spread the gos- 
pel of Marx unhindered. 
































¥ 


Biypceme closer to home, there is a pro- 
nounced accent on industrial prophe- 
cy. There is a good reason for this; and it is 
certainly not because the American business 
man likes to go puttering around with im- 
ponderables. It is simply that, in this day of 
shrinking profits and increasing operating ex- 
penses, he wants to find out (if he can) which 
avenues remain open or at least give some 
promise of return for private enterprise, and 
which are likely to peter out into trackless ef- 
fort or hopeless culs-de-sac. There is more re- 
sponsibility than ever before upon manage- 
ment to lay the right plan and make the proper 
decision now against the slings and arrows of 
a highly unpredictable fortune only a few 
years hence, 


STRIKING this tempo, we present in this 
issue two forward-looking articles dealing 
primarily with the future of the electric in- 
dustry, but to some extent with utility enter- 
prise in general. The more optimistic of these 
is the product of the chairman of the public 
utilities commission of the District of Colum- 
bia, Rirey E. Exvcen, well known for his ex- 
pert analysis of utility affairs from the regula- 
tory viewpoint. Mr. E1cen was born and 
raised in Maryland, graduating from St. 
Johns College at Annapolis (B.S., 1903). An 
engineer by profession, Mr. ELGEN served as a 
valuation expert for the ICC from 1916 to 
1932, after which he became a commissioner. 
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J. HARRY LABRUM 


Augmenting the regulatory procedure is not 
necessarily a step towards its simplification, 


(SEE Pace 214) 


THE second of these prophetic industrial 
analyses was written by Fercus J. McD1armn, 
the Canadian-bred financial expert of the Lin- 
coln National Life Insurance Company of Fort 
Wayne, Ind. As an official responsible in part 
for the safe yet profitable investment of other 
people’s money, Mx. McDrarmip is perhaps 
inescapably disposed towards a cynical, if not 
pessimistic, outlook. Yet, it is well to remem- 
ber that institutional investors are still strong 
on utilities. 


¥ 


page weeks ago we published an article by 
a former staff member of the Pennsyl- 
vania utility commission which extolled the 
virtues of temporary rate making as prac- 
ticed in the Keystone state. It appeared short- 
ly thereafter that the legal profession en- 
gaged in utility practice was not unanimous 
in its approval of Pennsylvania temporary 
rate making. The result was an article on the 
same subject from a more disinterested point 
of view (see page 214). The author, J. Har- 
ry LaBrum, is a member of a Philadelphia 
firm of attorneys. He has been prominent in 
bar association affairs not only in his own 
state, but through committee work with the 
American Bar Association. In addition to 
his other talents, Mr. LABRruM .was formerly 
a newspaper man with the Washington bu- 
reau of the Philadelphia Public Ledger. 


Tue next number of this magazine will 
be out March Ist. 


Mae GheTou- 
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The TAPE that got me 
a $300,000 contract 






f 






"Yours is the low 
bid, Mr. Thomp- 
son,” they told me 
.. so low that we 
hesitate to award 
you the job. Can 
you prove that 
you have figured 
the specifications 
correctly? We 
must reach a de- 
cision today.” 





















I'd spent four days 
estimating the job, 
but | knew | wasn’t 
licked. | sat down 
with their engi- 
neers, the blue- 
prints and this 
tape—the record 
of every calcula- 
tion we'd made at 
the office on our 
new Printing Cal- 
culator. 
































UTILITY EXECUTIVES 


be you 
$300 owarded M 
Printing Cc Contract, Whether romPson that 
dog 9 “alculator that s or no, th 
real job for i oVved his bac 
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- The printeg tape my Prob 
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Permanent re- 



















t Work 
° y! 
In two hours it was all over and | had the Remington Rand Ine 
contract in my pocket. What a swell way In Pi sf > New York ‘ 
to stort off the new year! .... yet without World's Lar, a Street, Torons, 
this tape I'd have been out in the cold. keeping Machines tet af Adding ang 8 « 
| think I'll write Remington Rand a letter! same ’ Systems and Equipment 
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Lowest Cost? ... NO! 
Highest Quality? 
emphatically YES! 





VULCAN VALVE HEAD, LG-1 
ive bid- 


e Vulcan Automatic Valve Operat- ee] _ aE 
ng Head is an advanced development 
233. lor the high and ever increasing higher 


pressure and temperature conditions 
1 U ncountered in modern steam plants. 

_ simplicity is the keynote in design and S @] @] T b B L @] WwW E R S$ 
tonstruction. A piston valve steam 
ctuated thru a pilot valve provides 

bositive operation—makes Vulcan 
utomatic Heads the greatest step 


head in Soot Blower Design in the i $ a a ‘ - ser 
past 15 years. with the highest quality equipment of this type it is 





















—are built with but one object—to provide industry 


possible to build. Every steam plant offers new 
problems in soot removal—Vulcan Engineers have 
successfully solved thousands of such problems. 


Vulcan installations are soundly designed, individually 














ngs 
ees designed to do their work efficiently and economically— 
e iJ 
By to cut fuel costs and provide real savings 
4iming a Sie aw} 
VULCAN VALVE ASSEMBLY in steam production. 
eclude 
ulcan Valves of completely corrosion 
strain sistant materials and stainless steels 
‘ e designed for immediate accessi- 
bility; they are so successfully de From the desks of design and layout 
igned that of thousands in use no engineers to drafting room to factory 
1gS 0 lve of this type has ever failed in craftsmen and to field service, Vulcan 
f nae ps: pep — personnel takes pride in providing a per- 
Oo ev < 
undef Miers fer modera Scllesenme ane Pasa sonalized installation, built to exacting 
0 break—no opening or closing against standarde for long service and economical 
a team pressure—no regrinding of operation—backed by a record of lowest 
254, Ives is ever required—valve packing maintenance. Ask the Vulcan Engineer 


} boop = henge rey = representative why Vulcan must build 
+ ulcan pioneer Under ; 

m Supports which have eliminated ——— — _ 
Page of elements. VULCAN VALVE DETAIL 








ulcan Soot Blower Corporation * Dubois, Pa. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 








—MONTAIGNE 





“The saying that ‘Life begins in 40’ may have to be 
revised for the utility holding companies.” 


¥ 


“When war comes to a great nation like ours, it is the 
power supply and not the manpower which limits mili- 
tary strength,” 

e 


“When the interest and participation of citizens in 
government stops, centralization and dictatorship have 
already set in.” 


¥ 


“We should have a Congress of men able to stand on 
their own feet and defy bureaucracy in this country and 
abolish these bureaus, boards, and commissions. . . .” 


¥ 


“Assuming that public and private operations are on 
an equal basis, where neither enjoys privileges denied the 
other, there is no appreciable difference in the objectives 
of the two.” 


¥ 


“One of the most serious developments in the in- 
dustrial and governmental life of our country during 
recent years is the growth and dominating influence of 
pressure groups.” 


¥ 


“You [coal industry] have cause to rejoice because, 
alone among our industrialists, you are in a favorable 
position to prepare yourselves to cope with the economic 
aftermath of the European war.” 


> 


“The assets of the six largest government corpora- 
tions total more than nine billion dollars. The six largest 
private industrial corporations have assets of only 
slightly more than seven billion.” 


¥ 


“ 


. government has, for purposes of making relief 
work, centralizing its authority, and ’tending its politi- 
cal fences, impressed us with what we already know— 
namely, that industrial vitamins would be good for what 
ails us!” 


12 
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Business Digest. 


Excerpt from press release, U. S. 
Department of the Interior, Bu- 
reau of Reclamation. 
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Joun C, Pace 
Commissioner, Bureau of 
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REMARKABLE REMARKS—( Continued) 





“I should like to provide for the damming of every 
interstate stream in the United States, first and primari- 
ly to control floodwaters and, as a constitutional peg, 
to improve navigation, and then to develop all the power 
that can be developed consistent with flood control and- 
navigation.” 4 


5 


¥ 


“The idea of the Federal government’s employing | 
publicity bureaus, to distribute government propaganda, 4 
should be obnoxious to every American citizen. We ex- | 
pect advance agents to sell a circus, but I do not be- | 
lieve the public is ready to make government ballyhoo | 
a permanent department.” 


¥ 


“There is just as much reason for the government to © 
subsidize the railroads by taking over the cost of 
furnishing and maintaining their right of way, roadbed, 
and tracks as there is for the government to subsidize 
barges and boats operating on the inland waterways by 
furnishing free waterways.” 


¥ 


“Many traditional American institutions have been 
sadly mauled in recent years, but none has been so seri- 
ously attacked, with so little public opposition, as our 
cherished freedom of speech, by the ruling of contro- 
versial speakers off the air by the code committee of the 
National Association of Broadcasters.” 


¥ 


“An example of a new problem met and mastered by 
Reclamation engineers in building Boulder dam was the 
ingenious cooling of the great mass of concrete by means 
of cold water circulating through hundreds of miles of 
pipe built into the structure. Left to itself, Boulder dam 
would have taken 150 years to cool off.” 


¥ 


“Too many times the press representing industry is 
prone to criticize or oppose governmental regulatory 
rules and orders which it deems highly detrimental to 
the industry it represents, perhaps without giving due 
credit to governmental commissions for actions which 
give practical, needed, and deserved relief to the in- 
dustry.” 


¥ 


“The contrast between the wholesome national policies 
which have been absorbing our attention and energies and 
those of other peoples which have led to war is best 
illustrated by comparing the dams we have built to make 
our country more livable and productive with the lines of 
fortifications and the network of air-raid shelters which 
have made nightmares even for Mars of the public works 
programs in some sections of the world.” 
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.-- equal to 85 round trips to the moon 


HIS is the combined distance cov- storage battery application have achieved 
ered by the Exide Motor Coach an enviable reputation for long life, low 
Batteries in one fleet of passenger buses. maintenance and all-around satisfactory 
It is an average of 200,000 miles per performance. 
battery . . . mot an uncommon record If these desirable attributes interest you, 
with Exide, because Exides are known as then, regardless of the service for which 
dependable and long-lived batteries. your organization uses storage batteries, 
Nor are such credible phone or write us. Complete 


performances confined to y information regarding the 
Exides in motor coach serv- XI e€ type of Exide best suited to 
ice alone. On the contrary, your requirements will im- 


Exides in every field of BATTERIES mediately be sent you. 


THE ELECTRIC STORAGE BATTERY COMPANY, Philadelphia 
The World’s Largest Manufacturers of Storage Batteries for Every Purpose 
Exide Batteries of Canada, Limited, Toronto 
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No. Total Type Super- Type 
Capacity Capacity Press. Heat 
of : Steam of Heat ° Fuel 
Units (per unit) | (aggregate) | Design Temp. Boiler Control Recovery Furnace xe Firing 
2 | 615,000 | 1,230,000 | 1475 | 925 | 487 | ves | Econ | WC | pe | ¢ 
B.T. Econ W.C PC 
1 525,000 525,000 775 900 cht Yes ery Sa" NS. C 
3 | 485,000 | 1,275,000. | yes | 935 | 3BT | ves | Gem | WE | pe | ¢ 4 
‘® | 400000 | 900000 | 900 | 90 | sul, | Yo | aw. | WE] PC] ¢ 
1 
1 | 400,000 | 400,000 | 950 | seo | ,8T. Yes |_ an. | BE Mes c pe 
si in 
i W.C. P.C. 
1 400,000 400,000 950 860 Ay Ta Yes AH. DB. |Ffu.nc.| ¢ pl 
ol 
1 375,000 375,000 1400 900 bl Yes _" xs P.C. Vv 9 
B.T c be 
# | 250,000 | s00000 | 700 | 905 | 380 | ves | AH | WE | PCT oc [BG 
of 
2 | 250,000 | 500,000 | 775 | 910 | 487. Yo | | WE | pc C a 
1 | 250,000 | 950,000 750 | 775 BT. N Econ.* | WE. | pc H : 
. ‘ 4 drum ° con. D.B. a 
d 
2 | 200,000 | 400,000 | 759 | 825 | 58 | ves | AH. OS ae u 
1 | 199,000 | 190,000 900 835 BT. Y Econ. | wc. | Ne H é 
7 ¢ 3 drum Pa A.H, D.B. Fut. P.C. ti 
li 
2 | 90000 | 160,000 | 725 | 850 | sium | No | Ne | W.c. | Coot | Soke] H 
u 
Abbreviations: 
ibs AMnAle Heater C.—Corner Tangential Econ.-E i N.G.-Natural Gas P.C.—Pulverized Coal —_‘V..-Vertical 
8.T.-Bent Tube D.8.~Dry Bottom H.-Horizontal 0.-Oil $.B.-Slagging Bottom W.C.-Water Cooled ! 
* Not included in C-E Contract bs 














C-E PRODUCTS INCLUDE ALL TYPES OF BOILERS, FURNACES, PULVERIZED FUEL SYSTEMS AND STOKERS; ALSO SUPERHEATERS, ECONOMIZERS AND AIR HEATERS 


COMBUSTION 
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HIGH PRESSURE STEAM CAPACITY 
ordered by Utilities in 1939 





Because the units tabulated on the opposite page represent 
a very substantial part of the high-pressure capacity ordered 
by the Utilities since January 1, 1939, they may be regarded 
as presenting an up-to-the-minute picture of present and near- 
future trends in central station steam practice. Some points 
of particular interest in connection with these units are 













1. They are all of the bent tube type which during ers for superheat control. This method has proved it- 
recent years has repeatedly demonstrated its superiority self to be simple, practical and effective. 



















































in meeting the difficult circulation and steam quality 

: ea a ince ee ee ee A common characteristic of these 1939 C-E high 
pressure units is their conformity to well-established 
’ 2. The continued acceptance of both dry and slagging design principles. Although they embody various de- 
bottom furnaces to adequately meet the requirements tail improvements, based upon the vast experience 
¢ of a wide variety of fuels is evidenced by the fact that Combustion hashad with the operation of high-pressure 
——— ff of the 21 units listed, 8 are slag bottom type and 11 boilers and related equipment in recent years, all major 
C are dry bottom. The other 2 units are stoker fired. aspects of design have long since passed the exper- 
mental stage—have been proved in service. Conse- 
Be The versatility of the modern furnace in handling quently, these new C-E units can be depended upon to 
ni a variety of fuels is found in the fact that 9 units are meet the difficult operating conditions imposed by 
designed to use two or more fuels. In two cases, the modern high-pressure practice and to yield a maximum 

H use of three fuels is contemplated. return on investment. 
H 4, Corer firing, an exclusive C-E development, con- You will want your 1940 steam generating units to 
tinues to find wide approval, and 15 of the 19 units give you the best economy that can be justified for 
Stabe? listed to burn pulverized coal, gas or oil, are equipped your conditions, combined with high availability so 
for this method of firing. All of the slagging furnace that you can obtain full economic benefits without in- 
units are corner fired. terruption other than that occasionally required for 
soled 5 inspection and maintenance. C-E Units will assure you 

e All but four units are equipped with by-pass damp. these results. 


A-490-a 
» HEATERS COMBUSTION ENGINEERING COMPANY, INC., 200 MADISON AVENUE, NEW YORK, .N. Y. © CANADA: COMBUSTION ENGINEERING CORPORATION, LTD., MONTREAL 
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You re All Sat / 
with ‘““CLEVELANDS’ 








f BALANCED, correctly 
engineered combination of what 
is needed, “Clevelands” pro. 
duce more: “performance per 
: pound” — pay for themselves 
quicker because of the additional savings they make for you. 
You have a machine that fits into “more jobs”; may even, because of a single, 
exclusive feature “pay out’ on one job. 
You have equipment that you can move to and from the job, faster with less ex: 
pense and bother. 
You are relieved of the high maintenance cost of obsolete equipment. 
Because of “Clevelands” dependability you can rely on steady, daily output, al: 
lowing you to plan your work better and get more efficiency from your gang. 
You save money on “Clevelands” speed and ability to “cut the buck” on tough 
jobs. 


E CLEVELAND TRENCHER COMPANY 


"Pioneer of the Small Trencher" 


0100 St. Clair Ave. Cleveland, Ohio 


other important way “‘Clevelands’’ save for you is by 
iw cost transportation via special trailer—‘Clevelands” 
ad and unload in 10 to 15 minutes. 


CLEVELANDS 
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UNDERWRITERS Q) 
LABORATORIES INSPECTED 
FLASHLIGHT FOR USE IN GAS 
AIR MIXTURES OF CLASS 1 

GROUP D- INCLUDING 
GASOLINE - PETROLEUM- 
NAPTHA- ALCOHOLS -ACETONE 
LACQUER SOLVENTS AND 

NATURAL GAS 


SERIAL N& 
Approva. N2 605 : NATIONAL CARBON Co.INc. 


Approveo For Sarery tn Air 


Ano Mernane Mixtures | New YorK.NY. 











INDUSTRIAL 


"Turse new “Eveready” focusing spotlights for use in explosive, 

gaseous atmosphere bear the inspection labels of both the U. S. 

Bureau of Mines and the Underwriters’ Laboratories. They are SAFE 

punder the dangerous atmospheric conditions listed on the label. 
The new “Eveready” Safety Flashlights are of high quality semi- 

hard rubber reinforced with brass, with unbreakable, plastic lenses, 

special protected lamp and hand-replaceable, heavy-duty slide 

switch with positive “off” and “on” positions. Hexagonal heads 

prevent rolling, ring-hangers add to convenience. ress, [agers f | THT 
“Eveready” Safety Flashlights resist water, oils, greases, gaso- ill | 

line, alcohol, acids, alkali, are non-conducting and proof against | | 


impact and dropping. 


Hl i a Lh 





Guard wire holds lamp in 
spring-loaded socket. Should ° 
bulb break, spring ejects NATIONAL CARBON COMPANY, INC. 
lamp-base, instantly opening E a 
electric circuit and thrusting General Offices: New York, N. Y., Branches: Chicago and San Francisco 


hot filament against chilling Unit of Union Carbide (a and Carbon Corporation 
guard wire. 





The word “Eveready” is the trade-mark of National Carbon Co., lac. 
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ETWEEN INVESTMENT 
AND RETURN 








JSPFED-~-~-~ through Grinnell prefabricated assemblies .. . 
cuts down the time between your investment and the day 
that steam begins to flow at a profit . . . makes certain that 
schedules will be met. Carefully engineered, accurate sub- 
assemblies are quickly, easily and economically field-welded 
into a finished piping system — saving weeks over a ‘“‘field- 
built”? job. 

The experience of Grinnell assures correct interpretation 
of ideas and plans, pre-testing to qualify for insurance — 
construction to standards commercially practical and tech- 
nically sound. Plant facilities enable Grinnell to serve any 
part of the continent quickly. Follow the lead of hundreds 
of engineers and “Give the plans to Grinnell.” Grinnell 
Company, Inc., Executive Offices, Providence, Rhode Island. 


Branch offices in principal cities. 
pertasaicasion st Aah Dee 


WHENEVER PIPING iS INVOLVED 





Unique header recently completed by Grinnell! 





as part of large power piping installation 
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THIS EVER-READY ALL PURPOSE UTILITY UNIT 


Cleans EVERYTHING ANYWHERE in the Plant 
BREUER'S T O g N A D Oo Portable Industrial 
Ball Bearing Vacuum Cleaner 

A marvelous piece of cleaning equipment—compact 

(weighs only 40 lbs.) and powerful (1 HP Motor) with 


every up-to-the-minute improvement for performing its 
three major services. 


VACUUMS BLOWS SPRAYS 


Cleans floors, walls and shelves, overhead pipes, boiler 
tubes. Picks up water. Power unit quickly removable for 
blowing dust and dirt out of motors and switchboards, 
panels, etc. Also for spraying insecticides, paints, etc. 
Write for literature and for FREE TRIAL OFFER 


BREUER ELECTRIC MFG. CO. 


Oldest and Largest Exclusive Manufacturers of 
Industrial Blowers and Vacuum Cleaners 


5118 No. Ravenswood Avenue Chicago, Ill. 


TAKE THE |= ARS MEY TA eye GIT 


DUST OUT y) It costs you MONEY to be with- 
r= “her  @ | |= J cae 7% D fe) out this TIME and LABOR Saver, 
a | but costs you nothing until you 


DUST ipy 


i k DER Y 
PORTABLE INDUSTRIAL VACUUM CLEANER on oe UNDER YOUR 








HYDRAULIC TURBINES F 
BUTTERFLY VALVES ee 
MECHANICAL RACK RAKES; 
GATES—HOISTS 

PENSTOCKS, ETC. 


Bolting the Spiral Casing before Riveting 


NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 
Hydraulic Turbine Division 


NEWPORT NEWS, VA. 
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KINNEAR DOORS are ECONOMICAL 


I sccte sll 
They Save... 


All Steel Curtain 
Repels Fire . . . Is 
Almost Wearproof! 


F 








Coils Compactly 
Above The Opening! 


Opens Out Of Reach 
Of Wind And Trucks! 


Effectively Counter- 
Balanced For Smooth, 
Easy Operation! 
foXo) Mi. Lome ceke) t-3 


Vertical Operation 
If your service door equipment never a 
had to be replaced or repaired . . . if 
it never held up traffic, or occupied 
usable floor or wall space . . . and 
could be opened and closed instantly 
and effortlessly every time — then 
you’d know those doors were saving 
you money, plenty of money. You can 
come mighty close to getting just that 
sort of door service with Kinnear Roll- 
ing Doors. And that’s no idle claim— 1 Flexible Assembly 
it’s been proved, in hundreds of plants Maree Pacidement! 
similar to yours, over a period of more 1 Individual Slats 
than forty years! Let us send you com- Easily Replaceable! 
plete details on these cost-cutting i Bead Bey Nation 
doors. \ Wide Organization! 


Rugged Construction 
Defies Intrusion! 


Interlocking Slats 
Are Weatherproof! 


Conta art WO NHN = 


Can’t Sag, Warp, 
Split, Pull Apart! 


Hot-Dip Galvanized 
To Resist Rust And 
The Elements! 


\o 


Offices and Agents in All Principal Cities 


The KINNEAR Manufacturing Company 


2060-80 FIELDS AVE. COLUMBUS, OHIO 


Factories: Columbus, Ohio and San Francisco, Cal. 
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R . E conductor 
SUPPORTS ana FITTINGS 


Sometimes erroneously thought of as 
merely an incidental part of a substation 
network, conductor supports and fittings 
actually form an extremely important 
part of a system. A failure at any one 
support or joint is sometimes as costly 
to the system as the breakdown of a 
machine. R&IE carefully designed and 
properly made conductor equipment is 
the choice of many Utilities where con- 
tinuity of service is paramount. Tested 
designs, excellent quality materials, and 
care in manufacture, form the founda- 
tion for the production of R&IE conduc- 
tor supports and fittings. 














RAILWAYa INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 
Sales offices in principal cities 
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PORTABLE ELECTRIC 
DRILLS 








PORTABLE 
‘Sconce POWER TOOLS 


Are SLASHING 
CONSTRUCTION and 
MAINTENANCE COSTS 

For Public Utilities 


Everywhere... 
WRITE TODAY: 


For FREE Demonstration and Descriptive 
Literature 


This gasoline powered Concrete Vi- 
brator, with pneumatic wheel mount- 
ing, is adaptable to all types of 
major and minor construction. It 
permits the use of a low water-ce- 
ment ratio concrete, assures a den- 
ser, stronger, water-tight bond 
with reinforcement, prevents honey- 
combs and aggregate pockets and 
eliminates expensive patching. At- 
tachments can be furnished for con- 
crete surfacing, rail grinding, saw- 
ing, sanding and drilling. 














There is a Mall Flexible Shaft 
Grinder ranging from 1% H.P. to 3 
H.P., for every grinding application. 
They are designed to deliver maxi- 
mum power and constant speed to 
the working tool with minimum 
weight in the operator’s hands. All 
machines are full ball bearing 
mounted to give long, continuous, 
satisfactory service. Attachments 
can be furnished for wire brushing, 


a ae drilling, sawing and sanding. 


GRINDERS 
* 


Powerful, high-speed MALLSAWS 
will make cuts 244”, 34%”, 3-13/16”,. 
4%” in a jiffy. They are light in 
weight, perfectly balanced for one- 
hand operation and are equipped 
with approved safety guards, a quad- 
rant for bevel adjustment to 45 de- 
grees, a loop handle with built-in 
switch, sawdust blower and a uni- 
versal type motor. 





MALL Electric Drills are built to 
specifications that assure long ser- 
vice and ical, efficient per- 
formance. They are constructed with 
correctly cut, one piece, heat-treated, 
alloy steel helical gears that are 
integral with the shaft, over ca- 
pacity on and off switches, deep 
groove ball bearings, three jaw 
geared chucks and a powerful uni- 
versal motor. 








MALL TOOL COMPANY 


7724 SOUTH CHICAGO AVENUE CHICAGO, ILLINOIS 
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AT THESE LOW RATES 


You Can Really Afford to Carry 
Ample Life Insurance Protection 






Here is a policy that, according 


to actuarial experience, ry “7 
for your expectancy 0 life. It ha 


cash and loan values. 


ES te ; CABLE TESTING 


a. oe & 
ae ee tne 
. 
ehcme & cw 4%, BOS 


a en a ee Many power companies 


ey ee 
S238 ae ale 


mons, pA Ronee eS are now contemplating pur- 
chases of new material for 
necessary expansion. Some 


Tus low-cost policy cannot be issued in : . 
amounts less than $2,500. of these purchases will in- 


At age 35 a $10,000 policy costs you only clude high voltage cable. 
$12.80 per month and will pay your bene- 
ficiary either $10,000 at your death or a 


monthly income for life. Write us for full j 
details, stating age. Use the coupon below. Checks of cable quality 


Mail it now. by E. T. L. at the factory 
THE LINCOLN NATIONAL LIFE are inexpensive and good 
INSURANCE Qc COMPANY insurance against trouble in 


FORT WAYNE ~~ INDIANA the future 
ITS NAME INDICATES ITS CHARACTER 








MAIL THIS COUPON 





ELECTRICAL 
TESTING 
LABORATORIES 


East End Avenue and 79th Street 
New York. N.Y. 






{U.F.24} 






oe 
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Standard Factory Fabricated 
WIRES and CABLES 













es 
For Residential, Farm, Apartment House, Store and other Com- 
ir- mercial Properties. With greater uniformity in physical charac- 
teristics and higher quality, they assure easier, speedier and 
Or more profitable installation at the lowest possible cost. 
1e A. B. C. Armored Bushed Cable 
n- Most suitable for installation where water pipe grounding sys- 


tem is available. 


CRESFLEX Non-Metallic Sheathed Cable 


Better suited for installation where water pipe grounding system 
y is not available. 


SERVICE ENTRANCE CABLE 








4 From power line to service switch. 
) ° ° 
| PARKWAY CABLE, Non-Metallic and Metallic CONTROL CABLE 
n Installed at lowest cost underground without other protection. LEAD COVERED 
CABLE 
MAGNET WIRE 





PARKWAY CABLE 
RUBBER COVERED 


POWER CABLE 
SERVICE ENTRANCE 
CABLE 





SIGNAL CABLE 
VARNISHED CAMBRIC 
CABLE 
WEATHERPROOF 
WIRE 


All types of Building Wire and all kinds of Special Cables 
to meet A.S.T.M., A.R.A., 1.P.C.E.A., N.E.M.A., and all Rail- 
road, Government and Utility Companies’ Specifications. 
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mistake-proof workholders | 
on these Fel FD 
\ __No.65R Threaders 





T’S A TROUBLE-SAVER 

all the way through. T; 
the gauge ring to your pi 
size, put on pipe, tighten ond 
screw — no chance for mis 
takes. And it threads 1" 
1%", 1¥2" and 2” pipe with 

y) ONE set of chasers—no ex 
‘} dies to carry around, to lose 
Easily shifted from one siz: 

to another. 

This new all-steel malle. 
able-alloy threader gives you 
> speed, accuracy and perfect 
threads. You'll enjoy using it 
Buy it at your Supply Hous, 


See 
ait 
a 


S55 Ti 





Flce1cl PIPE TOOLS 
In use all over the world 
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SPRAGUE COMBINATION METER-REGULATOR 


LATEST ACHIEVEMENT 
IN 
GAS MEASUREMENT AND 
CONTROL. 


For Manufactured, 


Natural and Butane Service 


Write for bulletin. 


THE SPRAGUE METER CO. 


Bridgeport, Conn. 

















SAVE MONEY with 


Many Utility Companies are saving money by 
using the Vari-Typer . . . the composing Type 
Writer with changeable faces and spaces. This 
compact office machine reduces composition and WRITE TODAY for new 


Printing costs for rate schedules, office forms, demonstration portfolio, “How 
Utility Companies are Saving 


bulletins, booklets, folders, etc. Investigate the Money with Vari-Typer” with 


savings possible on all your required printing. actual samples of work pro- 
duced. 


RALPH C. COXHEAD CORPORATION 


333 Sixth Avenue Manufacturers of Vari-Typer New York City 























Public Utilities Fortnightly—The review magazine of current 
opinion and news relating to Public Utilities. Conducted as an open 
forum for the frank discussion of both sides of controversial utility 
questions. Issued every other Thursday—26 numbers a year—Annual 
subscription $15.00. 
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ALCOA ALUMINUM 
METER CASES 





AND HELP YOUR OWN MAINTENANCE COSTS, TOO 


Housewives agree that outdoor metering has many advan- 
tages. But,“*What are you going to stick on the outside of 
my house?” has blocked many a well-intentioned program. 

Make certain that your customers will have no regrets 
by mounting meters in Alcoa Aluminum meter cases. 
There’s no rusting to hasten depreciation and cause 
installations to become unsightly. They never need 
painting. The natural Aluminum color is a neutral 
gray, blending perfectly with surroundings. 


Aluminum. meter cases have been adopted by many 
utilities. Die-cast or formed from Aluminum sheet, they 
are made to meet each company’s exact requirements. 
In die-cast cases, lugs, fittings and bosses are cast in- 
tegrally, with great accuracy of dimensions. Markings 
and instructions are reproduced in fine detail. 

Send us your inquiries covering meter case require- § 
ments. ALUMINUM Company oF America, 2134 Gulf 
Building, Pittsburgh, Pennsylvania. 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





/ many 
t, they 
ments. 
ast in- 
arkings 


equire- 


1 Gulf 


Re oF 








7 ‘ Soi 
PANY 
CHICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORE 
Canadian Hoosier eens Company, Lid. 


ERECTORS OF TRANSMISSION LINES 
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to Convert Present 
Systems into 
DIVERSION -PROOF 
C-B Indoor Installations 


The same security against current diversion effected by C-B 
outdoor service entrance equipment can be extended to all 
indoor installations without change in present systems. 


Existing equipment may be retained; initial cost of the C-B 
meter enclosure is low; installation is quick, time- and labor- 
saving; maintenance costs are sharply reduced; complete 
protection against current diversion is provided. Consult C-B 
engineers without cost or obligation on any service entrance 
equipment problem. 


Copies of Bulletins 57, 60, 61, 62 and 63 on request 





Electrical Department 
CORCORAN-BROWN LAMP DIVISION 


THE ELECTRIC AUTO-LITE COMPANY 





4900 Spring Grove Avenue Cincinnati, Ohio 
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Ceauiful 


CAB-OVER-ENGINE TRUCKS 


In these new International 
heavy-duty cab - over - engine 
trucks, International Harvester 
brings you a product of new 
and superior design—a new high 
in cab-over-engine efficiency—a 
traflic-type truck that is the talk 
of the industry. 

The International Models D- 
500 and DR-700, like the popu- 
lar D-300, are true engine-under- 
seat units, engineered from stem 
to stern for full cab-over-engine 


Model D-500 
Nominal gross weight rating 
8,000 Ibs. 


Model -700 
Nominal gross weight rating 
4,000 Ibs 


efficiency. Ideal 14-% load dis- 
tribution, for tractor or straight 
truck operation. 

Driver comfort, easy riding, 
vision, safety, and accessibility 
are outstanding features built 
into these Internationals. Inspect 
and drive one, or assign your 
most experienced driver to a 
test-tryout. Then render a ver- 
dict as frankly as you like. For 
complete information, see the 
nearby International dealer or 
Company branch. 


INTERNATIONAL HARVESTER COMPANY 


(Incorporated) 


180 North Michigan Avenue 


Chicago, Illinois 


INTERNATIONAL TRUCKS 
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ECONOMICAL 
LINE CLEARING 


by methods best suited 
fo your particular 
requirements 


ASPLUNDH 


TREE EXPERT COMPANY 
Home Office JENKINTOWN, PA. Osontz 3750 


Columbus, Ohio 
Adams 5432 


Chicago, Illinois 
Randolph 7100 


Binghamton,N.Y 
Binghamton 4-5314 


Alexandria, Va. 
Alexendrie 3581 


Write for our illustrated booklet: 
““‘LINE CLEARING’”’ 


P. U. R. QUESTION 
SHEETS 


AN EDUCATIONAL OPPORTU- 
NITY for public utility men. A 
fortnightly quiz of ten questions 
and answers on practical financial 
and operating questions discussed 
and decided by the State and 
Federal Commissions and Courts 
in their investigations of public 
utility companies. 


Ten questions and answers every 
two weeks—annual subscription 
$10.00. 


Send your order to— 


PUBLIC UTILITIES 
REPORTS, INC. 
1038 Munsey Bldg., Washington, D. C. 


























EVA SDUDJE ES ae 


FOR PLANT USE OR FOR RESALE 
THROUGH YOUR STORES 


The Handee is really a small 
“power house” that can be car- 
tied to any part of your plant 
and used wherever there 

is an electric outlet, to re- 

pair some hard-to-get-at 

part on a machine with- 

out removing the part 

—to smooth off rough 

edges — to bore tiny 

holes in metals — to 

clean delicate mechan- 

isms, etc. Grinds, Drills, 
Polishes, Engraves, Sharpens, Carves, Cleans, Sands, 
Saws, etc. 


The Handee uses 300 accessories. Used and en. 
dorsed by mechanics, repairmen and _ hobbyists, 
Weighs only 12 ounces. Speed 25,000 r.p.m. Na 
tionally advertised at $18.50 with 6 Accessories, 


CHICAGO MOUNTED WHEELS 
OF V/T SUPER BOND 

; 150% Longer Life 
V/T Super Bond is 
the greatest 
ward step in 30 
years. Chicago 
Mounted W heels 
made of it have 
150% to 300% 
longer life, accord. 
ing to tests in 
many plants on 
snagging and exact 
ing operations. Will not ridge on welds, sharp 
corners, sinking dies, barbering, etc. They're 
tougher, can take more punishment, grind more 
pieces per wheel, faster and without sacrifice of 
cutting action. There’s a shape and size to handle 
every grinding job. Let us send you a V/T Super 
Bond Wheel without cost or obligation. Tell us 
the kind of job, type of equipment you use and 


size wheel preferred. 

FREE MOUNTED WHEEL CHART—lIdeal for ready refer. 
ence in the shop. A Wall Chart 22 x 15'' showing actual 
size and shape of every standard Chicago Mounted Wheel. 


Send for Catalog of Complete Line 


CHICAGO WHEEL & MFG. CO. 


Makers of Quality Products for 40 Years 
1101 W. Monroe St., Dept. PU, Chicago, Ill 
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ans, Sands, 


1 and en. 


itest . 
(DITTO D-44 ! 
{PUBLIC UTILITY COMPANIES 


«scars LIKE THIS MODERN HI-SPEED 
‘ss 1 11QUID TYPE DUPLICATOR 


and exact 
ds, sharp Public Utility companies everywhere are finding 


They're this new, electrically-operated, liquid type dupli- 
ind more cator a boon to their operating efficiency. It gets 
crifice of out copies of their financial and operating reports, 
to handle § rate schedules, specifications, engineering draw- 
/T Super & ; : ; 
ings, service orders, factory orders, forms and other jobs --== MAIL TODAY TO 


, Tell ws & with amazing speed, convenience and economy. Whole . 
Ditto 4ue. 


use and Hf operations are speeded up and made more efficient. 
2201 W. Harrison St., Chicago, Ill. 


Gentlemen: 
Send me copy of your book, “Copies— 
Their Place in Business.” No obligation. 


ie This machine uses no stencil, no type, no ink. It repro- 
jing actual | duces 300 and more copies from one original, at a 70-a- 
ted Wheel. : aoa i 
minute clip, in one to four colors, 6c for the first 100 copies, 
ne 3c thereafter. Masters can be used repetitively—excellent 
for accumulati 
CO. lative reports. Position 
Company 
Address 


Get more facts about this new duplicator and its many 
uses in the Public Utility field. Write for ‘“Copies—Their 
Place in Business.”” No obligation, of course. 
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Trash, debris, foreign matter will get into 
water and oil lines, and unless caught, can 
cause all kinds of damage to equipment, all 
the way from simple stoppage to breaking of 
delicate parts. Very many utilities employ 
Twin Strainers — sometimes whole batteries 
of them — to secure complete freedom from 
this danger. 


Twin Strainers never stop —one of the 
twin cylinders and strainer baskets is al- 
ways in commission. When it becomes 
loaded with debris, a few turns of a hand- 
wheel divert the flow to the companion 


Full details upon request. 
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2? STRAINE 


cylinder which has in the meantime 


cleaned and is ready for service. 


Twin Strainer design permits of almof 


straight-through flow, with the minimum 
pressure drop. The many thousands of th 


units, in service for years, attest to the 4 
rectness of the Twin Strainer principle, 


of the mechanical details. 


Made in sizes from 1” to 24”—larger si 


with motor-operated valves — also in sini 


strainer types — for water, oil or o 


liquids. There is also an excellent Elliotts 





cleaning strainer. 


ELLIOTT compan: 


Accessories Department, JEANNETTE, PA. 
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1 oneitin Institute of Mining and Metallurgical Engineers ends meeting, New York, 
1940. 





4 EEI Meters and Service Committee concludes meeting, Richmond, Va., 1940. s) 





ah, apes Gas Association will hold annual convention, Boston, Mass., Mar. 14, 
5 





{ Texas Telephone Association will convene for session, San Antonio, Tex., Mar. 19-21, 
1940. 





q Te Baa Works Short School convenes, Texas A. & M. College, College Station, 
ex. 








{ Missouri Valley Electric Association will hold joint-rural-sales conference, Kansas 
City, Mo., Mar. 19, 20, 1940. 








{ Missouri Valley Electric Association will hold engineering conference, Kansas City, 
Mo., Mar. 21, 22, 0. 





{ Oklahoma Telephone Association will hold meeting, Tulsa, Okla., Mar. 27, 28, 1940. 





{ Arkansas Engineers Club opens annual meeting, Little Rock, Ark., 1940. ® 





{ Kansas Telephone Association will hold convention, Topeka, Kan., Apr. 3, 4, 1940. 





1 Podge 7 Water Pd tual Association, Indiana Section, will hold convention, Lafayette, 
In er. Fy S5 





{ National Safety Council will hold committee meeting, Roanoke, Va., Apr. 8, 1940. 





1 oe Telephone Association will convene for session, Kearney, Neb., Apr. 9, 10, 














{ Missouri Association of Public Utilities will hold convention, Excelsior Springs, 
Mo., Apr. 17-19, 1940. 
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Public 
Utilities 


FORTNIGHTLY 


Vor. XXV; No. 4 


FEBRUARY I5, 1940 


A Look into the Future of 
Electric Light and Power 


Thorough research and standardization of organi- 

zation as well as of equipment and construction 

would be of material assistance, in the opinion of 

the author, in the solution of the problems with 
which the industry is faced. 


By RILEY E. ELGEN 
CHAIRMAN, DISTRICT OF COLUMBIA 
PUBLIC UTILITIES COMMISSION 


OOKING at a recent study of how the 
average American family 
spends its income (if it has 

any), we observe, for instance, that 
families in different economic levels an- 
nually expend sums tending to increase 
in amount directly as the income of the 
families investigated increases. For in- 
stance, in New York city the average 
family investigated spent $8.84 for the 
purchase of electrical equipment. For 
the purpose of the study the families 
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were divided into three classifications : 


1. Those where the breadwinner 
could not afford to spend as much as 
$400 annually for each person in his 
or her family. This group spent $2.99 
on electrical equipment. 

2. Those families where from $400 


to $600 was spent on each member 
bought electric equipment totaling 


$7.88. 


3. Those who had enough income 
to spend amounting to $600 or more on 
each person in the family group in- 
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vested $12.80 a year in electrical 
equipment. The order of importance of 
such investments was about one-half 
for a refrigerator; then come sewing 
machines, lamps, vacuum cleaners, 
washing machines, irons, and the like. 


N the other hand, families in these 
same economic levels but living 
out west of Chicago spent a far greater 
proportion of their income on electrical 
equipment. For instance, there the aver- 
age spent per family for such purchases 
was $22.36 or nearly three times as 
much as in the East. The interesting 
thing for electrical appliance people to 
observe is that in the lowest economic 
group, those spending annually less 
than $400 per person in the family west 
of Chicago, was the largest gain over 
similar spending by comparable eastern 
families. Out there in the West the 
nether third spent $15.20, or more than 
five times as much of their income for 
electrical equipment as their eastern 
brothers. 

The middle third, or the $400-$600 
economic level of families, spent $22 
annually on such purchases. This is a 
little less than three times what similar 
economic family groups spent in the 
East. 


| Repsres the upper crust of economic 
family groups, spending $600 or 
over on each person, spent $31.61 an- 
nually or a little less than two and one- 
half times what similar eastern families 
spent. Out West, the refrigerator was 
first on the list; it took more than 60 
per cent of the annual expenditure. 
Washing machines came next with 
vacuum cleaners a close second. Electric 
stoves and sewing machines followed, 
with many less expensive appliances 
trailing. 
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€6 ALL right, so what?” you ask! 
I say to you that is a most sig. 
nificant set of facts. 

“Why (eg 

Well, in the first place, in 1917-1918 
when the government last sent out its 
multitudinous checkers-up on any such 
expedition, it did not find that you and 
I were spending our income on such 
things. At least not many of us were. 
Now 8 families out of every 100 are 
buying electric refrigerators and irons; 
6 out of every 100 are buying electric 
vacuum cleaners, washing machines, 
and toasters, and so on. The list of elec- 
tric appliances being bought is long. 
Now, in the second place, many, many 
families of the economic levels investi- 
gated had already purchased and paid 
for similar appliances. And lastly, in 
answer to your “So what,” I say all 
this implies a highly developed and yet 
rapidly expanding field of use for elec- 
tric current in the average American 
home. 

Now remember we are only discuss- 
ing families in income brackets below 
$3,000 annually. The big spenders on 
luxury electric equipment are not in- 
cluded; neither have I added the an- 
nual radio purchase expenditure which 
averages $5.63, including replacements, 
for the average western family, and 
$5.48, $3.78, and $7.81, respectively, 
going from the lowest to the highest 
income brackets. In the East the fig- 
ures are $4.36 for the annual average 
family radio expense. These range 
from $3.45 for the lowest level, $3 for 
the middle third, and $6 for the upper 
crust’s radio expense. When we add to 
these figures the cost of electricity used 
by these economic families investigated, 
we find a total in the average family 
budget of $38.20 in the East and $56 
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in the West for the purchase, mainte- 
nance, and operation of electrical equip- 
ment in the homes of wage earners and 
other families of modest income, and 
that description fits most of us toa “T”’ 


(tee). 


t ¥ another thing to be remembered 
about this survey of family ex- 
penses is that in many instances the 
electrical devices were paid for and in- 
cuded in rental charges as regular fea- 
tures of the houses or apartments ; and 
furthermore, in many instances, the 
cost of the current was included in the 
rent also. So that the average expendi- 
ture by renters for electrical equipment 
and current is below the true costs. 

Sometimes one gets a bit disgusted 
with one’s self after trying to save a 
few more cents on the annual bill for 
electric current for the dear old pub- 
lic and then one turns over to one of 
these surveys and finds such figures as 
outlined below. 

Now we realize that it doesn’t mat- 
ter much how our public elects to spend 
its money. It is entitled to obtain its 
public utility service at the most reason- 
able rates consistent with good service, 
and that very idea, in the light of the 
growing acquisition of more and more 
home electric-using equipment, as 


age family 
; 5 for 
City obacco* 
New York 
Minneapolis-St. Paul .. 
St. Louis 
Kansas City 
Denver 


Average 


shown above, makes conscientious reg- 
ulators or electric operators lie awake 
nights thinking and thinking of where 
we are drifting and what manner of 
uncharted seas are ahead. 


Cee. if we are to keep this 
ever-increasing number and kind 
of electric appliances continuously sup- 
plied, at reasonable rates, with electric 
current, we must reappraise the future 
of the electric industry. It is obvious 
that in order to remain a sound business 
venture the level at which electricity is 
sold to the public must be sufficiently 
above the bare costs of production, 
transmission, and distribution to en- 
courage a free flow of funds to supply 
the plant, land, and equipment essential 
to furnishing the service required by 
an ever-expanding public demand. 

And since there is a definite down- 
ward trend of rates to attain these re- 
sults, there must be just as definite a 
downward trend of costs of operation ; 
so we must look ahead for possible 
ways and means to maintain a rea- 
sonably safe gap between outgo and in- 
come per kilowatt hour. A few ob- 
servations born of rather common 
knowledge of certain possibilities of 
lowering the kilowatt-hour cost to the 
plant are: 


& 


What the aver- 


What the aver- 
age family 
spends for 
Electricity* 


Annual 
Average 
Family Income 

$1,446 
1,448 

1,529 

1,398 

1,500 

1,273 


$1,432 


*Bulletins 637 and 641, U. S. Dept. of Labor—Bureau of Labor Statistics. 
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(a) To standardize electric plant 
and equipment so as to take advantage 
of mass production methods. With 
that should go standard rules, methods, 
and practices of production, transmis- 
sion, and distribution of electric cur- 
rent. Too, this should include stand- 
ard methods and organization for the 
installation of standard plant and 
equipment. (b) Greater use of com- 
petitive bidding for contracts for con- 
struction of plant and equipment, ma- 
terials, supplies, and services. (c) 
Greater advantage should be taken of 
the more general common use of avail- 
able plant and equipment. One loca- 
tion just because it happens to be a 
different ownership from another 
ought not to suffer from lack of a sup- 
ply of current when near-by facilities 
of a different company have it avail- 
able, nor should there be duplications 
of investment. So long as existing ex- 
cesses of current from near-by produc- 
tion sources are not exhausted, con- 
struction of additional production fa- 
cilities ought to be deferred. (d) Plants 
should be kept more nearly modern. 
Reserves for depreciation ought to con- 
template the actual replacement of 
outmoded plant and equipment at an 
earlier date than presently indicated. 


oo these four captions do 
not pretend to cover the entire 
field of all future possible economies of 
the electric utility business. Their com- 
mercial departments will have to recog- 
nize the inherent threat to the industry 
through the continued solicitation by 
manufacturers of electrical power gen- 
eration engines for the purpose of sale 
to and installation by privately owned 
industrial power plants in various in- 
dustrial fields, thus shutting out that 
segment of highly desirable power 
sales. 

Now as to standardization of plant, 
equipment, materials and _ supplies, 
methods of construction and operation, 
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organization, rate schedules, and sery. 
ice conditions : These are recognized as 
proper objectives by individual electric 
operating companies but have not, to 
any considerable degree, been carried 
beyond local plants. 

As I write I am attracted to accounts, 
individual instances, in the electric light 
and power industry of a high degree of 
standardization of particular features, 
Before me is an account by G. H. Kie- 
burtz ? of the Puget Sound Power and 
Light Co. of “Trucks Geared to 
Specific Utility Duty.” There is quitea 
detailed description of these service 
vehicles. However, I notice our local? 
power company has a different design 
for service trucks. I dare say you will 
find on the streets and avenues of a 
thousand communities, from the Gulf 
to Canada and from the Atlantic to 
the Pacific, trucks intended for pre- 
cisely the same character of service but 
not possessed of the same qualities of 
rendering such service most economi- 
cally. 


QO’ course, standardization of serv- 
ice trucks of electric plant and 
equipment is merely illustrative. We 
might have used any one of thousands 
of other things of varying importance, 
speaking economically wise. There can 
be little question that in standardiza- 
tion, as outlined above, lies great op- 
portunity for operating economies. The 
American Telephone and Telegraph 
Company, the top telephone holding 
company, recognized the truth of that 
conclusion many, many years ago. It 
has found much profit in standardiza- 
tion of everything that goes into tele- 
phone plant, equipment, service meth- 


1 Electrical World of Dee. 2, 1939, p. 44. 
2 Potomac Electric Power Company. 
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Special Designs of Electrical Equipment 


will Wrcase is too much individuality in the electrical equip- 

ment found in the power stations of America. There 

ought to be little need for special designs of electrical equipment. 

The problems of delivering power to customers throughout 

America are not greatly different in so far as the mechanical 

means and necessities are concerned. It ought not to be necessary 
to continue to pay experts to make special designs.” 





ods, and, in fact, down to the conver- 
sation between its employees and its 
customers. 

Another illustration of the effect of 
systematic research into the machinery 
of industry is the street car business. 
A decade ago, after street cars had al- 
most become obsolete, that industry 
decided to follow the American Tele- 
phone and Telegraph research plan. A 
cool million was raised by transit com- 
panies all over the country and five 
years later the first modern street car, 
now to be observed in most large cities, 
was brought out. Had the transit in- 
dustry brought out such a vehicle fif- 
teen years earlier the more economical 
street car would not have been replaced 
so widely by the more expensive city 
bus. The transit industry would have 
been in better financial condition than 
itis today. However, it is now definitely 
on the upgrade again to its former top 
place in mass transportation. 


T= there was what people called 
the “decadent” gas industry until 
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the American Gas Association * was 


entrusted by gas companies everywhere 
with the funds necessary to conduct the 
business of research and investigation 
into plant, equipment, methods, and 
whatever was essential to a betterment 
of the industry. Today the American 
Gas Association research work has this 
once decadent industry on the road to 
bigger and better things, financial and 
economic. Yes, and its renewed life is 
a definite threat to many electric ex- 
pansion plans. Besides, gas is quite an 
economical competitor of electricity. 
Then there is this so-called railroad 
“problem.” A couple of years ago those 
who run the railroads suddenly awoke 
to the realization of the necessity for 
systematic, scientific research as a 
means to standardizing and modern- 
izing railroads and providing them with 
the kind of plant, equipment, methods, 
and organization that would permit 
them to operate to greater advantage, 
financially and otherwise. That great 


8 See Pusric UTILitiEs ForTNIGHTLY, Vol. 
XXIV, No. 8, Oct. 12, 1939. 
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twenty-six billion dollar industry, too, 
had complacently folded its hands in 
its ample lap and was inclined to smile 
cynically whenever some one suggested 
that your old jalopy and my old truck 
and our neighbors’ home-made bus con- 
stituted a triple threat to what they re- 
garded as their own business—furnish- 
ing American transportation. Well, 
most of that twenty-six billion dollar 
investment is now in some kind of a 
bankruptcy or other reorganization 
body. Yes, how the great have fallen! 
And they haven’t landed yet. They are 
still descending in a long spiral, out of 
gas. 


\ \ JEL, I suggested six years ago in 
this magazine that they ought to 


turn their operating problems over to 
an expert research organization and 
give them at least five million dollars a 
year to find out what a modern railroad 
ought to look like. I was besieged with 
language tending to prove that they 
didn’t need any such organization as 
they were doing very well, and much 
more and stronger language of the 
same kind. However, I observed that 
several years later they did what I 
suggested. They still have not recog- 
nized that their problems are almost 
purely scientific ones to be solved by 
science and research, but they are com- 
ing round to it fast. 

Next to rail transportation in im- 
portance we have this other great pub- 
lic service business, the electric light 
and power industry. It is doing some- 
thing in the way of standardization of 
its plant and equipment. But the work 
is not under the direction of any cen- 
tral organization charged with the duty 
of the development of systematic re- 
search. Yes, it is true the American 
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Standards Association is doing an ex. 
cellent job on mighty little money, for 
all industry. It is doing a particularly 
good job for the electric industry. So 
far it has been able to promote 82 dif. 
ferent electric standards through the 
cooperation of the National Fire Pro- 
tectors Association, The Underwriters’ 
Laboratories, American Institute of 
Electrical Engineers, American Insti- 
tute of Architects, The National Elec. 
trical Manufacturers’ Association, and 
literally dozens of other groups whose 
interests reach into the field of stand- 
ardization. The 82 standards vary 
anywhere from safety codes, dry cells 
and batteries, pole line material insu- 
lators, and the like, to heavy electrical 
machinery, and what not. 


N° I don’t mean to say nothing is 
being done in the direction of 
standardization of electric plant and 
equipment! What I do say is that if 
all the recognized forces working for 
standardization of electrical equipment 
had conducted the most exhaustive re- 
search into the subject of generating 
equipment specifications and rendered 
their unanimous recommendations, 
there would still be no compelling force 
to require the use of the results of those 
conclusions. 

We had the same conditions on rail- 
roads where I used to be engaged as an 
engineer. We had our American Rail- 
way Engineering Association, wherein 
we adopted standards of this, that, and 
the other; we had our Master Car 
Builders’ Association, and so forth, 
and so forth, but when a new chief 
engineer took office, his reactions were 
exactly like those of a new Postmaster 
General when he takes office; that 1s, 
there had to be a completely new set of 
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Postal Route Maps of the United 
States bearing the new Postmaster 
General’s name, and that has been true 
of all Postmasters so far. So with the 
new chief engineer of the railroad. He 


‘has to have a new set of engineering 


standards for the railroad, each one 
bearing his own name in approval 
thereof. 

There is too much individuality in 
the electrical equipment found in the 
power stations of America. There 
ought to be little need for special de- 
signs of electrical equipment. The 
problems of delivering power to cus- 
tomers throughout America are not 
greatly different in so far as the me- 
chanical means and necessities are con- 
cerned. It ought not to be necessary to 
continue to pay experts to make spe- 
cial designs. Naturally when the spe- 
cial designs are reduced to a minimum 
in favor of standards, the rate base will 
not grow so fast. 


N™ all that has been said with re- 
spect to the plant accounts ap- 
plies with equal force to materials and 
supplies necessary to keep on hand. In 
fact, the greater the degree of stand- 
ardization attained, the lesser amount 
of cash it is essential to have tied up 
in materials and supplies. If the truth 
of that assertion is admitted, then it 
follows that there is a lesser amount of 
inactive capital in the business. 


Now going to standardization of the 
methods of construction and operation, 
here again we find much different pro- 
cedure in different companies. On the 
other hand, no matter where you go in 
this country you will find that every 
process used in the construction and 
operation of the communications busi- 
ness by telephone has been standardized 
and men follow the same plans of do- 
ing similar work wherever it must be 
done. And it stands to reason that it 
ought to be possible to dig a hole for a 
light pole and to erect the pole in it ac- 
cording to some standard plan. There 
is a right way to do everything. Find- 
ing the right way to put an automobile 
together has contributed largely to 
making it possible for some thirty-one 
million American families to own and 
operate them, and contributed to es- 
tablishing the greatest of modern in- 
dustries. Finding the right way of 
producing kilowatt hours will go far 
toward making the electric light and 
power business even greater than it is. 


Sear of operating or- 
ganizations of electric light and 
power business ought to contribute to 
greater efficiency and economy. There 
should be little necessity for any mate- 
rially different type of operating or- 
ganization in any two electric light and 
power companies of comparable rami- 
fications. Certainly, furnishing electric 


e 


contributed largely to making it possible for some thirty-one 


q “FINDING the right way to put an automobile together has 


million American families to own and operate them, and con- 
tributed to establishing the greatest of modern industries. 
Finding the right way of producing kilowatt hours will go 
far toward making the electric light and power business even 


greater than it is.” 
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service to a hundred thousand house- 
hold customers in one city ought not to 
require a materially different organiza- 
tion from that performing the same 
type of service for a hundred thousand 
in another city. And yet there is little 
or no similarity found in operating set- 
ups of comparable electric companies. 

Finally, as to rate schedules, and serv- 
ice conditions furnished under them, 
here again there ought to be far greater 
cooperation between the industry and 
regulation to the end that the most de- 
sirable type of schedule may be adopted 
as a standard throughout the nation. 
Uniformity in schedule making will 
tend to simplify and lessen the cost of 
billing customers for service. It will 
also take much misunderstanding out 
of the business. There is hardly any 
reason for one city to have entirely dif- 
ferent types of rate schedules from a 
neighbor city. 


gsi now to the matter of the 
greater use of competitive bid- 
ding for contracts for the construction 
of plant, equipment, materials, sup- 
plies, and services, here again the in- 
dustry is laboring under several promi- 
nent disadvantages which ought to and 
can be eliminated to the material bene- 
fit of it. It is quite well known that 
those who made merry with the electric 
light and power business once were in- 
clined to yell “Power Trust” on the 
slightest provocation. The ability to be 
able to speak convincingly of the hor- 
rors perpetrated by the mythical 
“Power Trust” was the vehicle where- 
by many have risen to places of trust 
and power in legislative halls through- 
out the land. Lately the “Power Trust” 
appears to have fallen into disuse as a 
political ‘‘Aladdin’s Lamp.” 
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And in order to keep mystery out 9 
kilowatt hours it is growing more and 
more necessary to reduce plant costs tg 
rock bottom and make them under 
stood: The universal use of competi 
tion in obtaining those things essentia 
to the construction, operation, and 
maintenance of electric light and powe 
plants will tend to bring about a greate 
confidence on the part of the public j 
the industry. The common knowledg: 
of the adoption of competitive bidding 
for those things, the costs of which are 
important factors in both the rate basg 
and the operating expenses, will reas 
sure the public. 

Again, working out codperativd 
plans for the general use of available 
power production facilities is becomin; 
a matter of serious concern to powe 
companies everywhere. We have heard 
much of the British transmission net 
work as an example of what ought t 
be done in this country. There powe 
production facilities are pooled. The 
Federal government is actively pro 
moting this idea. 


NE serious obstacle in this country 

to the effective operation of suc 

a network lies in the fact that period 

of peak demands for current in a give 

area as a rule do not vary sufficienth 

for one company to utilize the excess 

power production of its neighbors 

Furthermore, few power plants ari 

built much beyond their own imme 
diate maximum needs. 

On the other hand, a careful surve) 
ought to be made by adjacent operat 
ing companies of the possibilities of th 
interchange of power even beyond tit 
constructed facilities. For instance 
Company A is faced with prospectiv 
demands for more current than its & 
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isting generating equipment will be 
able to supply. Company B, a neigh- 
bor, is faced with the same problem. A 
50,000-kilowatt unit will meet the com- 
bined demands, yet the economies of 
each case when dealt with separately re- 
quire the construction of two 50,000- 
kilowatt units. Of course, eventually 
both will have to be built but not, how- 
ever, until needed. So here’s a field of 
thought that appears to offer the indus- 
try opportunity for greater study. The 
public interest lies in keeping the rate 
base down; the private interest would 
appear to coincide with that. 


t baw we come to the matter of 
keeping electric light and power 
plants more modern, keeping them 
more nearly abreast of the latest de- 
velopments, keeping obsolescence to a 
minimum. This requires the annual 
accumulation of adequate reserves for 
replacement of worn out, obsolete, and 
outmoded plant and equipment prompt- 
ly so that economies inherent in mod- 
ern ones may be made available earlier 


than usual. Of course, it has been evi- 
dent during the past decade, even to 
primary school children, that this mat- 
ter of power has become almost a po- 
litical subject. There can be little ques- 
tion but that the investing public, be- 
cause of this almost continuous wran- 
gle, has been hesitant about handing 
any more of its savings over to the 
private companies for investment. 

So, finally, let’s stop all thishullabaloo 
about power and get down to brass 
tacks on what we, as the public, are en- 
titled to and want and whom wewantto 
serve us, as well as how we are to be 
served. 

This matter of the cost of kilo- 
watt hours is nothing mysterious. Let’s 
go after it in a thoroughly scientific 
way. Turn it over to informed re- 
searchers, competent men versed in the 
solution of power problems, and let’s 
map out and diagram a United States 
power program so everybody will 
know just where the government gets 
off and the private electric light and 
power industry gets on. 





Organized Labor and Federal Control 
Of Railroads 


ef ocr g labor would have little to gain from government con- 
trol of the railroads. Their ability to deal freely with private 
management in settling their private problems of wages, hours, and 
working conditions would largely disappear, and it is well known that 
wages paid by the government to its employees are on the low side com- 
pared with the favored position which railroad labor has been able to 
obtain for itself under private operation. Labor has also recently dis- 
covered that it has no right to strike against the government. Accord- 
ingly, railroad labor, if it is foresighted, will be very slow in pressing 
for increased wages, which might prove of temporary advantage in any 
event, and which, through the draining of the carriers’ resources, would 
be a further step toward government control.” 


—Excerrt from Report of Railroad Securities Committee, 


instance Investment Bankers Association of America. 
ospectivé 


an its ex 





203 FEB. 15, 1940 








Will Rising Production Costs 
Hurt Utility Investors? 


The author does not anticipate any upsurge in costs in the 

years immediately ahead, but, looking farther, considers how 

the companies are situated to meet a possible rise in operat- 

ing costs if and when it occurs. Need of rate adjustments as 
nearly automatic as possible. 


By FERGUS J. 


ouR public utility bond is fre- 
i a fine example of the en- 

graver’s art which is not lacking 
in aesthetic appeal. On the front is 
often depicted a beautiful lady dressed 
to a greater or less extent in what we 
take to be the ancient Greek equivalent 
of negligee, and somewhat more gen- 
erously proportioned than the coupon 
rate which it is customary to attach 
to such bonds nowadays. As often as 
not this very charming creature ap- 
pears to be engaged in the singularly 
futile process of caressing a dynamo, 
a circumstance which must be strictly 
a figment of the artist’s imagination, as 
we have never seen or heard of the 
like taking place in any of the many 
power stations which we have had oc- 
casion to visit. However, hope dies 
hard. 

Struggling past this intriguing ap- 
parition down into the much more 
prosaic printed matter below, it appears 
that the bond is not meant to be 
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primarily a work of art, but rather a 
promise to pay money. The columns of 
attached coupons are individual prom- 
ises to pay interest at regular intervals 
over the years ahead. Such interest on 
utility bonds and dividends on utility 
stocks can only be paid out of net earn- 
ings. The owners of such securities 
can only seek their just due out of what 
is left in the treasury after wages, 
fuel, and other material costs and taxes 
have been paid, and something has been 
put aside to cover depreciation. That 
is why the most serious of all threats 
to the continual health and happiness 
of the public utility security holders of 
America is that increasing expenses 
will encroach upon earnings until the 
investor is frozen out. 

The outbreak of war in Europe, 
carrying with it the threat of rising 
costs, has focused attention on this as- 
pect of utility operations. That it is not 
entirely a theoretical aspect is proven 
conclusively by the history of the rail- 
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roads. Many of these have in the course 
of a single generation been trans- 
formed, partially at least owing to the 
increased expense of doing business, 
from profitable business enterprises 
into privately endowed public charities. 
Their investors now know that the 
faithful performance of a public serv- 
ice alone will not pay bond interest and 
that a streamliner will run just as well 
over a bankrupt road as over a solvent 
one. They have learned the fallacy of 
trusting too implicitly in the theory 
that a fair rate of return will always 
be permitted to be earned by an en- 
terprise devoted to the public service. 
Their experience has proven that when 
the investor has been crowded on to 
the mourner’s bench by the pressure 
of rising costs, the public which goes 
right on using the facilities which he 
has provided can be surprisingly com- 
placent about his plight. 


is altogether natural that the utility 

investor, apprehensive as to the ef- 
fect of rising costs on utility earnings, 
should seek a clue to the future in the 
operating results of the industry dur- 
ing the inflationary period accompany- 
ing the last World War. C. W. Kel- 
logg, president of the Edison Electric 
Institute, stated not long ago that dur- 
ing that period the price of coal ad- 
vanced 172 per cent and hourly wage 
rates rose 105 per cent. The impact of 
such an increase in costs upon an in- 
dustry whose selling prices suffer from 
rigidity might be expected to produce 
some startling results. It was, there- 
fore, with a certain sense of expecta- 
tion that we got the old utility finan- 
cial manuals down from the shelf 
where they had not been disturbed for 
years, 


A manual dealing with the finances 
of the American public utility industry, 
which is as much as twenty years old, 
has an air of antiquity about it which 
is hardly possessed by any other type 
of book of similar age. Turning the 
pages of such old volumes helps to 
restore a sense of perspective which is 
absolutely essential for the intelligent 
supervision of investments, but which 
is only too apt to grow dim. It helps 
one to see the woods in spite of the 
trees. It drives homethe fact thattwenty 
years is a very considerable span in the 
life of an American industry. 

Here was an electric utility serving 
a large city whose revenue and plant 
account had more than tripled in that 
interim and whose power sales had in- 
creased at an even faster rate. Many 
large systems of today existed only as 
small unconnected properties twenty 
years ago. However, it was possible to 
select a number of large utilities whose 
financial fortunes from 1914 through 
1920 could be traced on a comparative 
basis. The growth of these companies 
during that period was a natural one 
and was not augmented by the acquisi- 
tion of complete utility properties. 


LTHOUGH index numbers usually 
have a rather sodden statistical 
atmosphere about them which encour- 
ages people to go to sleep, at times their 
use is difficult to avoid. They have been 
used in the accompanying tables to 
show the growth in both gross revenue 
and net earning during the period un- 
der consideration. In order to eliminate 
the effect of variations in depreciation 
policy, net earnings after operating 
expense, maintenance, and taxes, but 
before depreciation and fixed charges, 
were considered. 
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The operating ratios presented in 
the tables show the proportion of op- 
erating revenue absorbed by operating 
expenses, maintenance, and taxes. 

During the period under observa- 
tion, operating revenues of the selected 
utilities increased at a very rapid rate. 
However, operating expenses and 
taxes shot up even faster, with the re- 
sult that net earnings grew at a slower 
pace and, in the case of the artificial 
gas utilities, actually declined. 

Of the four groups of companies 
studied, the hydroelectric utilities 
seemed to come through in best shape. 
This was not due to the fact that they 
experienced a lower proportionate in- 
crease in costs, but because starting 
with a low operating ratio, and enjoy- 
ing a rapid increase in business, a given 
percentage increase in expenses was a 
less serious matter with them. In fact, 
they were even able to show a small in- 
crease in the rate of return earned on 
their undepreciated property accounts. 


& 


The steam electric companies were 
slightly less fortunate, mainly because 
their higher operating ratios presented 
a greater exposure to the impact of 
rising costs. Thanks to the tremendous 
upsurge in their business and to in- 
creasingly efficient operation, they were 
able to prevent the rate of return be- 
ing earned on their increasing plant in- 
vestment from slipping. 

The record of the gas companies 
illustrates the effect of sharply rising 
costs upon a branch of the utility in- 
dustry which was handicapped by a 
relatively high operating ratio, and 
which had reached a point in its life 
cycle where its rate of growth was only 
moderate. By 1920 the six companies 
studied had, as a group, ceased to earn 
any net return on their investment af- 
ter allowing for proper depreciation. 

Net earnings of the telephone com- 
pany declined from 8.6 per cent of the 
undepreciated property account in 
1916 to 6.1 per cent in 1920. 


TABLE I 
TREND OF EARNINGS OF SELECTED UTILITIES 1914-1920 


EicHt Larce ELectric UTILITIES 
GENERATING POWER BY STEAM 
Operating Net before Operating 
Revenue Depreciation Ratio 
(Indices of Growth) 


57% 
57 


66 
70 


Srx Larce ArtIFICIAL GAS 
UTILITIES 
Operating Net before Operating 
Revenue Depreciation Ratio 
(Indices of Growth) 
100 
99 
46 
23 
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Srx Execrric UTILities GENERATING 
Power LARGELY By Hypro 

Operating Net before Operating 
Revenue Depreciation Ratio 
(Indices of Growth) 

100 

119 

133 


239 189 


AMERICAN TELEPHONE AND 
TELEGRAPH SYSTEM 


Operating 
Revenue Net* 
(Indices of Growth) 


100 
120 128 


1920 199 124 63% 
*A fter depreciation but before fixed charges. 


Operating 
Ratio 
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WILL RISING PRODUCTION COSTS HURT UTILITY INVESTORS? 


[ would probably be a mistake to 
assume that price levels in the 
years immediately ahead will follow 
the pattern of the years 1914 to 1920. 
As compared with that earlier period, 
the world is now divided into a group 
of more or less insulated economic 
compartments between which price 
changes may be slow to transmit them- 
selves. Credit has almost ceased to flow 
across international boundaries. In the 
meantime the enormous productive 
capacity of the United States together 
with the restricted nature of outlets 
abroad will probably continue to have 
a depressing effect on our internal 
prices—that is, unless we ourselves be- 
come actively engaged in war and be- 
gin to give away and shoot away wealth 
on a huge scale under government 
auspices. 

Concerning the possibility of rising 
costs in this country, a more potent 
cause for concern than the present war 
is the badly unbalanced state of the 
Federal budget. Such chronically un- 
balanced budgets, accompanied, of 
course, by rising public debts, appear 
to be an almost universal fiscal disease 
of our age, and the elimination of 
wishful thinking compels us to recog- 
nize that no reversal of this trend is in 
sight. 

Although this malady is as old as 
civilization, it was rare in the United 
States prior to 1931. Both historical 
precedent and simple mathematical de- 
duction prove that, if not checked, it 
leads inevitably to a decline in the value 
of the currency unit. Cases in history 
where it has been successfully checked 
after getting a bad start are not plenti- 
ful. How many of us, therefore, won- 
der how many loaves of bread one of 
our social security dollars will buy 


when we actually start collecting them 
twenty-five or thirty years hence? 


S UCH an admittedly speculative proc- 
ess of deduction leads us to expect 
no upsurge in costs in the years imme- 
diately ahead. However, for the longer 
pull, as the inflationary effect of un- 
balanced budgets and rising debt takes 
hold, a rising price level is the likely 
outcome. Unbalanced budgets also 
carry with them the constant threat 
of an increased tax burden. 

How are the utilities situated to meet 
such a rise in operating expenses if and 
when it does materialize ? In the period 
following 1914, expanding usage of 
the service together with increased op- 
erating efficiencies tended to offset ris- 
ing costs in the electric industry at least. 
Throughout the entire history of that 
industry these factors have served to 
offset constantly decreasing rates. 

There must, however, be a limit to 
this process. Engineers tell us that our 
most efficient steam generating stations 
are already pressing the ceiling of prac- 
tical operating efficiencies. It is like- 
wise not to be expected that the electric 
and telephone industries will ever again 
experience the multiplication in cus- 
tomers and revenue which was theirs 
during the first thirty years of this 
century. During this period new cus- 
tomers were being added at a more 
rapid rate than can ever happen again, 
and the operating revenues of the elec- 
tric industry at least had a habit of 
doubling every five to seven years. 


| is not intended to infer for a mo- 
ment that the end of growth in this 
industry is in sight. For a long time 
yet no doubt there will be a large de- 
mand for additional generating capac- 
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Fuel Cost of Steam-generated Power 


<4 Faces of the operating results for 1938 of 12 large electric 

utilities, generating their power almost entirely by steam, re- 

vealed that while fuel costs made up 64 per cent of the cost of their steam- 

generated power, such fuel cost was equivalent to only 20 per cent of 
total operating and maintenance expense.” 





ity, new and larger substations, and 
more power lines both above and be- 
low ground. There is every reason to 
believe that kilowatt-hour sales will 
continue to mount for as far into the 
future as it is possible to visualize. 
However, such additional kilowatt 
hours will probably be sold on a de- 
creasing profit margin and on an in- 
creasingly competitive basis. In the 
household they will be consumed to a 
large extent by heat-producing appli- 
ances in competition with other fuels. 
In industry the most impressive scope 
for increased usage of electric power 
appears to be in connection with 
chemical and metallurgical processes 
where a low price for current is usu- 
ally necessary to permit its use. Prob- 
ably the most that can be expected from 
kilowatt hours thus consumed is that 
they pay their cost of production to- 
gether with a not overly generous re- 
turn on the additional investment 
which makes their delivery possible. 
Turning from speculation to cold 
facts, certain trends may be discerned 
in the operating results of the electric 
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utility industry which are rather dis- 
quieting. The operating ratio for the 
industry as a whole (the proportion of 
gross operating revenue spent on op- 
erating expenses and maintenance) 
ended a long decline in 1932 and there- 
after turned upward. It rose from 
35.8 per cent in 1932 to 37.7 per cent 
in 1938. This change is small, it is true, 
but if taxes be included as an expense 
the trend becomes more striking. Tak- 
ing taxes into account, the correspond- 
ing operating ratio rose from 47.7 per 
cent in 1932 to 54.4 per cent in 1938, 
a deterioration which cannot be en- 
tirely ignored. In spite of a 46 per cent 
increase in the amount of power sold 
between those two years, and a 20 per 
cent increase in operating revenue, the 
net earnings of the industry available 
for the investors increased hardly at 
all. 


HESE results are in conformity 
with the recent year-end state- 

ment of the Edison Electric Institute’s 
Mr. Kellogg to the effect that whereas 
electric output in 1939 exceeded by 38 
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per cent that of the boom year 1929, 
net earnings of the electric utilities 
available for return on investment de- 
creased $37,000,000 in the interim. 
According to Mr. Kellogg this was the 
equivalent of no return whatever being 
earned on some $3,500,000,000 of 
capital investment made by the indus- 
try during the last 10-year period. 

Such tangible evidence would seem 
to indicate that the electric utility in- 
dustry has reached and passed a peak 
in the rate of return which it is able 
to earn on its investment. This trend 
does not instill optimism when con- 
templating the probability of rising 
costs ahead. 

Somewhere along the line a point 
will doubtless be reached where such 
rising costs can be offset only by rate 
increases, if the investor is not to suffer 
badly. A quick upshoot in operating 
costs, producing a sudden crisis such 
as happened during the last war period, 
would doubtless bring about some up- 
ward adjustment in rates. More to be 
feared from the investor’s point of 
view is a slow rise in costs, including 
taxes, such as would tend to whittle 
away earnings over an extended period 
of years without bringing about a 
show-down. We are not so sure but 
that this very thing has been taking 
place since 1932. 

In the face of such a process of attri- 
tion operating on earnings, what is 
likely to be the attitude of the regulat- 
ing authorities? The recent decision 
of the supreme court of Illinois to the 
effect that 5 per cent return on the prop- 
erty value of Peoples Gas was not con- 
fiscatory may offer a clue. In an article 
published in the ForTNIGHTLY some 
two years ago we ventured the opinion 
that the low interest rates at which 
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utilities were able to refund their 
senior securities would probably have 
a depressing effect on the allowable 
rate of return on their investment. We 
questioned whether the zeal shown by 
the utilities in forcing constantly lower 
rates of interest on the holders of their 
senior securities would do these utili- 
ties any good in the long run. We still 
question it. 


I N the Peoples Gas Case it was alleged 

that since the company had proved 
its ability to refund some of its bonds 
on a 4 per cent basis, a 5 per cent over- 
all return was not confiscatory. Ac- 
cording to this reasoning, how low a 
rate of return could be regarded as 
nonconfiscatory in the case of an elec- 
tric or telephone utility which had 
proved its ability to refund bonds ona 
3 per cent basis ? Also bear in mind that 
some electric utilities appear to be earn- 
ing a high rate of return—sometimes 
as high as 8 or 9 per cent—on their 
electric properties, if the value of these 
properties be taken as the original cost 
depreciated, say 15 per cent. 

Drawing together all of the strands 
of evidence, and attempting to arrive 
at a conclusion divorced as much as 
possible from wishful thinking, it 
would seem that the level of electric 
and probably telephone earnings as a 
whole can decline a considerable dis- 
tance below present levels before there 
can be much hope of relief through rate 
increases. This, of course, does not 
prevent a different view being held in 
the case of individual companies. 

The cumbersome and slow-moving 
nature of the machinery through which 
such rate adjustments may be brought 
about is another of the hazards which 
the utility investor must face. A start 
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toward remedying this situation has 
been made in New York and Pennsyl- 
vania where temporary rates may be 
put into effect on short notice by order 
of the public service commissions. 
Presumably, if rates may be lowered in 
this way, it is to be hoped that they may 
be raised through the same process 
when equity demands it. It seems to be 
highly desirable, from the investor’s 
point of view, that such machinery to 
make rate adjustments almost auto- 
matic be set up elsewhere as soon and 
as widely as possible. If this be de- 
layed until it becomes apparent that 
adjustments are likely to be in an up- 
ward direction only, the idea will prob- 
ably be more difficult to put over than 
otherwise. 

One must also consider whether or 
not a rate increase would serve the de- 
sired purpose of increasing net earn- 
ings. This will depend upon the com- 
petitive position of the industry and the 
position occupied by the service ren- 
dered in the design for living of the 
consumers. Is it something for which 
a suitable substitute exists or some- 
thing of which the customers might 
choose to consume less? At the present 
time the electrical industry could no 


e 


doubt increase rates to nearly all classes 
of customers and earn more money 
thereby. This might not always be true 
as electric service extends into increas- 
ingly competitive fields or as other 
competitive industries come into the 
picture. 


mene utilities have some 
backlog of protection in the coal 
clauses contained in many industrial 
power contracts. Through such clauses 
an increase in the cost of coal may be 
reflected in higher rates for industrial 
power. Analysis of the operating re- 
sults for 1938 of 12 large electric utili- 
ties, generating their power almost en- 
tirely by steam, revealed that while fuel 
costs made up 64 per cent of the cost 
of their steam-generated power, such 
fuel cost was equivalent to only 20 per 
cent of total operating and maintenance 
expense. Bear in mind also that power 
sales to industry produce only about 
one-quarter of total electric revenue, 
although they account for nearly one- 
half of all power sold. It must be evi- 
dent, therefore, that such coal clauses, 
although a step in the right direction, 
are only a partial hedge against the 
eventuality of rising costs. 


TABLE II 


AFTER BonpD 
INTEREST 


MARGIN OF EARNINGS 


AFTER PREFERRED 
DIVIDENDS 


(Expressed as% of Operating Expense 


Including Maintenance) 
* 


% 
51% 
65 


12 
195 
* 


82 
* 


*No preferred stock outstanding. 
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As matters now stand the utility in- 
vestor might as well realize that the 
possibility of rising costs carries with 
ita type of threat to public utility earn- 
ings against which no complete and all- 
embracing safeguard exists. However, 
this is no reason why an intelligent job 
cannot be done in selecting those utility 
bonds and stocks which are best able 
to take it on the chin. The holder of any 
particular public utility security will do 
well to ask himself this question, “How 
much can the cost of running the busi- 
ness increase without impairing the 
ability of the utility in which I have a 
stake to earn the interest on my bonds 
or dividends on my stock?” In other 
words, what kind of a safety margin 
do these securities have against the 
contingency of rising costs, and how 
does this safety margin compare with 
that of other utility securities? 


6 lear problem should be approached 
systematically on a comparative 
basis. It can be done by expressing the 
amount left over after paying bond 
interest or preferred dividends — the 
so-called safety margin—as a per- 
centage of operating expenses includ- 
ing maintenance expense. This ratio 
indicates the proportionate rise which 
may take place in such operating ex- 
penses before the company ceases to 
earn bond interest, or preferred divi- 
dends. It is, of course, a highly arti- 
ficial figure for it assumes that no 
change will take place in operating rev- 
enue, in taxes paid, or in the allow- 
ance for depreciation. Nevertheless, 
when used on a strictly comparable 
basis it is as good a criterion as any. 

We recently had occasion to work 
out this ratio for a large number of 
utilities, but only a few representative 


cases will be presented here. The fig- 
ures are based on results for the year 
1938. 

If the probability of increased taxes 
is considered by expressing the earn- 
ings margin as a percentage of operat- 
ing expense, maintenance, and taxes, 
the ratios are reduced by about one- 
third. See Table II, page 210. 

If these ratios prove anything at all, 
it is that it is extremely difficult to gen- 
eralize with respect to the effect of a 
rise in costs on utility securities. A pro- 
portionate expense rise which would 
be fatal to the security holders of Com- 
panies D or F (Table II), would be of 
little moment to those of Company E. 


HE effect of such an increase in 

expenses depends to a large extent 
on the type of business done. Com- 
panies A and B (Table IT) are electric 
utilities generating their power very 
largely by steam. Because of different 
operating conditions Company B seems 
to be in much the better condition to 
withstand a rise in costs. In the case of 
this company a 51 per cent increase in 
expenses would be equivalent to wiping 
out the entire safety margin of the 
preferred stockholders, or all of the 
earnings available for the common 
stock, whichever way you prefer to 
look at it. 

Company C is a large electric utility 
serving an extensive area at retail and 
developing 97 per cent of its generated 
power from falling water in 1938. 
Such a company is much less vulner- 
able to rising costs than is a steam-elec- 
tric utility. Company C has the addi- 
tional advantage of a conservative 
capital structure. Its senior securities 
appear to be unusually well protected 
against rising costs. 
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Safety Margin of Securities 


“— holder of any particular public utility security will do well to 

ask himself this question, ‘How much can the cost of running the 

business increase without impairing the ability of the utility in which I 

have a stake to earn the interest on my bonds or dividends on my stock?” 

In other words, what kind of a safety margin do these securities have 

against the contingency of rising costs, and how does this safety margin 
compare with that of other utility securities?” 





In the case of Company D, the mar- 
gin of excess earnings appears pretty 
slim when measured against operating 
expenses. This company, in addition to 
operating a fully integrated steam elec- 
tric utility, distributes natural gas and 
operates a large local transportation 
system. The gas and street car busi- 
nesses, while accounting for nearly 
two-thirds of the operating expenses, 
produce less than 30 per cent of net 
earnings available for the investors. A 
company of this type appears peculiarly 
vulnerable to an inflation in operating 
costs. Very often the condition of a 
relatively unprofitable gas or transpor- 
tation business is such that an increase 
in rates would not have the desired ef- 
fect of increasing gross revenue. A 
danger exists that such a division of 
the business, which does little more 
than break even when costs are moder- 
ate, might actually become a drain on 
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electric earnings in the face of rising 
costs. 


ys to the other end of the scale 
is Company E. This company is 
a generator of hydroelectric power, 
and it sells nearly all of its output at 
wholesale under long-term contracts. 
Utilities of this type are almost in a 
class by themselves in the security 
which they can offer the investor who 
is apprehensive as to the effect of an 
increasing level of costs. 

To such an investor the bonds of 
Company F would hold forth little at- 
traction. This is an artificial gas utility 
characterized by a rather high operat- 
ing ratio. The earnings record of such 
companies during the last period of in- 
flated costs does not inspire confidence. 

Company G is a water company and 
its bond interest and preferred divi- 
dends appear relatively well protected. 
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Company H is an important operat- 
ing subsidiary of the American Tele- 
phone and Telegraph System. Its 
relatively low margin of earnings pro- 
tection after bond interest may be 
considered as partly offset by the gen- 
erous allowances of such companies for 
maintenance and depreciation. 

Anyone who sets out to chart the 
effect of rising costs upon public utility 
earnings runs a good deal of risk. To 
minimize this risk we have leaned as 
directly as possible upon facts and have 
made only short excursions into the 
realm of speculation. If the reader de- 
sires to use the factual material pre- 
sented as a springboard for more ex- 
tended plunges into the realm of 
prophecy, that is up to him. 


W E have pointed out that in the last 
period of sharply inflated costs, 
utility earnings, at least in the electric 
and telephone fields, were buoyed by an 
enormous growth factor in the busi- 


ness. An equivalent growth factor is 
not likely to be present in another such 
period. Owing to the unbalanced Fed- 
eral budget, some future inflation in 
prices is likely. There is a great deal 
of variation among individual utilities 
in their vulnerability to such an in- 
crease in operating costs, and an oppor- 
tunity for selection on the part of the 
investor exists. 

In the meantime, it is highly desir- 
able that machinery be set up without 
delay to make rate adjustments as 
nearly automatic as possible in the face 
of changing price and wage levels. Un- 
less this is done we have a haunting 
fear that some of those very artistic 
pieces of paper known as utility securi- 
ties may become chiefly useful as wall 
paper. 

Such wall paper comes high, for 
according to our calculations it would 
take at least a hundred thousand dol- 
lars worth of utility bonds to paper 
even a small room. 





Good Thing This Isn’t Contagious 


F® several years prior to the recent outbreak of war in Europe, the 
utility companies in and about Montilly-sur-Noireau, France, had 
quite a problem on their hands, Periodically, the electric lights and even 
the telephone service would go out. Invariably the emergency repair 
crews found wires cut in such a way as to indicate deliberate sabotage. 
This kept up until the police became sure that the damage was being 
done by someone who had an obsession against electric wires. 

After considerable sleuthing, suspicion focused upon one of the most 
respectable gentlemen farmers of the district, Eugene Bonnesoeur. There 
was a tragic climax, however, before the case was cleared up. Marcel 
Payen, a linesman, was sent out to repair one of the breaks, but when 
he climbed the pole he was fatally wounded by a rifle shot. Bonnesoeur, 
who did the sniping, then rushed up and carried the unconscious man to 
the nearest police station where he confessed that he had shot Payen 
in a fit of rage when he saw him repairing the wires. 

The reason for Bonnesoeur’s antiutility mania was his hatred for 
things electric, which grew out of an unfortunate accident some years 
before when his little son was electrocuted by a fallen live wire. Bonne- 
soeur was placed in a hospital for the criminally insane, where attendants 
have orders never to leave him unguarded near an electric light or any 
other appliance. 
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‘Temporary Rates— 
Good and Bad 


Possible dangers and abuses in the fixing of tem- 

porary charges pointed out by the author, although 

he regards their administration, if fair, an ad- 
vantage both to the utilities and the public. 


By J. HARRY LaBRUM 


| aie executives interested in 

the proverbial ounce of preven- 

tion may save many thousands 
of dollars in litigation costs, and mil- 
lions, perhaps, in rate revenues within 
the next few years by careful study at 
this time of the trend toward tem- 
porary rates. Legislation for the es- 
tablishment of temporary rates had its 
origin in 1907, but it was not until 
1933 that new methods began to be 
generally adopted. The new method be- 
gan with the Nebraska public utilities 
act of 1907 which provided for the im- 
position of temporary rates by the com- 
mission in emergencies. This was fol- 
lowed in 1933 by the Illinois public 
utilities act which provided authority 
for the commission toimpose temporary 
rates pending hearings to determine 
fair permanent rates. Since then New 
York, Virginia, North Dakota, and 
Pennsylvania have taken similaraction. 
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The urge for more power being uni- 
versal among public officeholders, it is 
a foregone conclusion that other states 
will follow the leads given by the legis- 
latures of the states mentioned and 
adopt the new temporary rate plan. An 
understanding of advantages and 
drawbacks in temporary rates, of varia- 
tions in their provisions for recoup- 
ment if the temporary rate is found to 
be too low, and in methods of arriving 
at these rates should, therefore, be of 
value in formulating utility policy and 
influencing sound legislation and its in- 
terpretation. This is an important con- 
sideration also in any projected long- 
term plan of capitalization, as well as 
in the planning of mergers or consoli- 
dations of utility properties. 


Ox or both of two reasons are put 
forth by proponents of temporary 
rates in advocating the enactment of 
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legislation. The first is the argument 
that existing rates are too high. This 
often has its source in consumer peti- 
tions for reductions. The purpose of 
the temporary rate when this is the only 
reason for its application is to provide 
immediate relief to consumers pending 
hearings to determine fair permanent 
rates. The second reason is the con- 
tention that, though there may be no 
objection to existing rates, lower ones 
would bring about increased consump- 
tion without reduction in total rev- 
enues. 

The right to impose temporary rates 
cannot be doubted. Long before there 
was any suggestion of present proce- 
dure, commissions in the various states 
established what they called interim 
rates to protect the utilities in particu- 
lar situations and under special circum- 
stances. At the outset these rates were 
generally increases to take care of post- 
war inflation and rising wages. There 
were very few instances of reductions. 
When the commissions in more recent 
years attempted to bring about reduc- 
tions by imposing temporary rates, the 
utilities appealed to the courts. 


|e the case of Prendergast v. New 
York Teleph. Co., the Supreme 
Court decided that so-called temporary 
rates were final legislative acts for the 
period they were in effect, but where no 
limit was fixed as to their duration, the 
fixing of such rates should be enjoined. 
Mr. Justice Sanford, who wrote the 
Opinion, implied that such rates might 
be constitutional if some provision 
were made so that the rates thus fixed 
did not have this finality. The New 
York legislature finally in 1934 enacted 
temporary rate and recoupment provi- 


1262 US 43, 67 L ed 853, PUR1923C, 719. 
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sions in its Public Service Law. The 
constitutionality of these provisions 
was upheld by the New York Court of 
Appeals in 1936.* Here the court held 
that the recoupment provisions consti- 
tuted an offset to any confiscation of 
property resulting from the imposition 
of temporary rates. 


T° the Beaver Valley Water Company 
Case® in Pennsylvania, a statu- 
tory court determined that the order of 
the commission fixing temporary rates 
was not such a final legislative act as 
could operate to confiscate the com- 
pany’s property in any permanent 
sense, solely because of the fact that 
upon final determination the water 
company might recoup its loss through 
a temporary increase if the prescribed 
final rates proved to be higher than the 
temporary rates. “We accordingly 
hold,” said Circuit Court Judge Maris, 
“that the order fixing temporary rates 
for the water company . . . was not a 
final legislative act ... .”” The court evi- 
dently ignored or gave an unusual in- 
terpretation to the decision of the Su- 
preme Court in Driscoll v. Edison 
Light & P. Co.,* in which the majority 
opinion reaffirmed the fair return on 
fair value rule of rate making and gave 
no evidence of changing the criteria on 
which validity of rates was to be deter- 
mined. The court went beyond the re- 
quirements of the case before it and 
impliedly held that there were no lim- 
itations as to duration or amount of 
temporary rates if recoupment was af- 
forded. 


2 Bronx Gas & E. Co. v. Maltbie (1936) 271 
NY 364, 14 PUR(NS) 337. : 

8 Beaver Valley Water Co. v. Pennsylvania 
Pub. Utility Commission (1939) 28 F Supp 
722, 30 PUR(NS) 305. 

4 (1939) 307 US 104, 28 PUR(NS) 65. 
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C seems evident that the basic idea 
of temporary rates will find ample 
support in the courts. In both the New 
York and Pennsylvania statutes there 
are certain shortcomings, however, 
which may be corrected by utility ac- 
tion now while this field of the law is 
in its formative stages. These short- 
comings flow from the lack of limita- 
tion on the duration of temporary 
rates, the inadequate and demonstrably 
impractical character of the recoup- 
ment offered, and the conflict in meth- 
ods of ascertaining how a fair tem- 
porary rate is to be established. In the 
Pennsylvania situation this conflict 
amounts to a confusion which only the 
Supreme Court may ultimately settle. 
The commission has employed three 
different methods of arriving at tem- 
porary rates. If any one of them is 
right, the other two are wrong. 

Time limitations vary from the pos- 
sible one year in Illinois to perpetuity 
in Pennsylvania and New York. In II- 
linois the temporary rate may be ap- 
plied only if hearings to determine the 
fair permanent return will require 
more than 120 days. Then the rate, 
which is to be no more of a reduction 
than necessary to absorb the excess 
over the estimated fair return, can re- 
main in effect for only one year. 


HERE is no limitation under the 
Pennsylvania and New York laws. 
In addition to temporary rates the 


Pennsylvania commission also has the 
right to impose trial rates. The act says 
these may remain in existence for six 
months, or an additional trial period 
of six months. After that they may 
become permanent or, upon application 
of the utility, a hearing may be had to 
determine whether or not the rate 
should be increased or decreased in ac- 
cordance with the valuations offered at 
such hearing. In several instances the 
commission has established trial rates 
for periods of six months and at the 
end of that period has ordered further 
trial rates resulting in further reduc- 
tions in the charges of the utility. In 
another case the commission imposed 
temporary rates in July, 1937. A Fed- 
eral statutory court enjoined the order. 
After the injunction issued, the com- 
mission imposed another temporary 
rate in November of 1937, which was 
likewise enjoined by the court. The is- 
sue was not decided until April, 1939, 
when the Supreme Court ruled that the 
temporary rates imposed were not con- 
fiscatory. Thus the effect of temporary 
rates in Pennsylvania has been to slow 
up rate regulation and valuation when 
there is litigation, whereas the most 
vaunted reason for the idea is that the 
procedure will expedite the matter, re- 
duce litigation, and save money now be- 
ing wasted on needless surveys. 


N 


oT only is there no limitation of 
time in the temporary rate pro- 


“REGULATORY commissions should be fair in their adminis- 
tration of temporary rates if they are to offer a solution for 
the problem of rate regulation. They should give careful 


consideration to established law in applying temporary rates, 
and temper their political views with a facing of facts in the 


record.” 
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visions of the Pennsylvania statute; 
there is also no uniform minimum pro- 
vision. Under § 312(a) the minimum 
is 5 per cent on depreciated original 
cost of physical property; under § 
310(b), the return of the utility in 
1935 or a subsequent year as the com- 
mission may determine; under § 
310(d), rates which, in the opinion of 
the commission, will produce a fair re- 
turn on a fair value. These sections may 
be applied as the commission sees fit. 

One subparagraph permits the com- 
mission to prescribe temporary rates 
every month “or at any other interval, 
if it be of the opinion that public in- 
terest so requires.” This is obviously 
absurd. Temporary rates changed on 
less than several months’ experience 
would be vicious and disruptive of the 
management of any utility. The provi- 
sion is even more dangerous politically 
than it is economically. A politically 
minded commission could establish 
new rates faster than the courts could 
enjoin them. 

In event the final rate established by 
the commission is in excess of the tem- 
porary rate which has been prescribed, 
amortization and recovery of the dif- 
ference are mandatory under the Penn- 
sylvania statute, permissive under that 
of New York. 


| these and other states, however, 
too little thought has been given to 
the mechanics by which the utility is to 
recoup any taking of its property by 
reason of a noncompensatory tem- 
porary rate. Recoupment afforded the 
utility does not have the backing or 
pledge of public funds, though it is es- 
tablished law that if there is a taking 
of property without immediate com- 
pensation, the payment must be under- 
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written or guaranteed in some way by 
the legislature or a designated political 
division. The utility has no source 
other than its customers, as a group 
and not individually, to which it can 
look for ultimate repayment, and even 
that is uncertain. The legislature can 
abolish the law it enacted, leaving the 
utility powerless to collect its losses. 


Fait consideration is that the 
operating company doing business 
under a temporary rate may be sold or 
transferred by its parent company to 
another system. In that event it is un- 
likely that the commission would per- 
mit the buyer of the property—who 
has lost nothing by the temporary rate 
and who may have obtained a lower 
price because of it—to recoup any 
losses up to the day of transfer. As- 
suming that there is no sale of the prop- 
erty, it must be remembered that all 
utilities operate in highly competitive 
fields. This competition is between 
the utility and its customers. Large 
users of power such as manufacturers 
often establish their own power plants 
when the utility rate is higher than 
their own costs for such plants. The 
margin of selling advantage is usually 
very small. A recoupment rate may 
call for an advance in price sufficient to 
wipe out this margin. The natural re- 
sult would be a curtailment of the use 
being made of the service of the utility. 


HE third criticism of temporary 
rates, particularly those applied in 
Pennsylvania, is not only that the basis 
on which they are established lacks uni- 
formity, but that they may be confisca- 


‘tory even with recoupment. Apparent- 


ly the Pennsylvania commission has 
not adopted a settled policy as to the 
FEB. 15, 1940 
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Two Reasons for Temporary Rates 


66C)* or both of two reasons are put forth by proponents of 

temporary rates in advocating the enactment of legislation. 

The first is the argument that existing rates are too high... . The 

second reason is the contention that, though there may be no objec- 

tion to existing rates, lower ones would bring about increased con- 
sumption without reduction in total revenues.” 





procedure it will use in determining 
temporary rates, nor has it earmarked 
any of the methods for use in a particu- 
lar set of circumstances. It is still pos- 
sible, in other words, for one utility to 
have temporary rates producing a 
much different return than a similarly 
circumstanced utility. The United 
States Supreme Court has ruled that 
the Pennsylvania commission has in- 
terpreted its art as requiring it to take 
into consideration all of the relevant 
factors, announced in Smyth v. Ames, 
and not only original cost.® 

The commission sought reargument 
to urge the prudent investment theory, 
which it makes synonymous with unde- 
preciated original cost, on the plea that 
the court had mistaken its interpreta- 
tion. The court denied the application. 
This leaves the commission in a posi- 
tion that is confusing to itself and filled 
with uncertainty for the operating 
utility companies. 

5 Driscoll v. Edison Light & P. Co. (1939) 
307 US 104, 28 PUR(NS) 65. 
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it should be noted that the 5 per cent 

return allowed by the Pennsylvania 
statute may be on physical property 
only. Exclusion of indirect costs in 
reaching a rate base is something new 
in valuation proceedings. Moreover, 
the cost of a utility’s property at the 
time it was first devoted to public use 
disregards any increase in cost result- 
ing from transfers and sales. Cost to 
the first owner is small evidence of cost 
to the present owner. Transfers, merg- 
ers, rising prices, increases in land or 
plant values may make the original 
cost unrelated to the ultimate or last 
price paid for the utility. These mat- 
ters can only be determined by the 
courts when the issues are presented 
squarely to them. 

The idea of temporary rates is a 
good one, however, and it seems to of- 
fer much more of a solution than the 
prudent investment theory to the sit- 
uation that now develops when a regu- 
latory commission attempts to value 
the utility’s property and fix its rates. 
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One of the chief objections to the pres- 
ent method of valuation and rate mak- 
ing is the long-drawn-out nature of the 
proceedings. Often the result is that 
estimates and figures on which the case 
is decided are out of date before the 
matter gets into an appellate court. 
Utilities are compelled to spend large 
sums for elaborate estimates of the 
original and reproduction costs of 
their properties. Temporary rates will 
speed up the rate-making process if 
properly applied. They permit reduc- 
tions where needed without the years 
of delay entailed in the present method. 


Bipot managements should re- 
gard this as an advantage to 
themselves as well as to the public. 
Their cooperation would make for bet- 
ter public relations. Where the experi- 
mental temporary rate is found to be 
compensatory, the utility will be saved 
a great deal of money in useless litiga- 
tion, engineering and accounting 
studies. It may also be able to secure 
dismissal of further rate regulation by 
having the temporary rate made final 
in a less costly manner and probably at 
a higher rate of return than would be 
determined through litigation. The 
commissions do not enjoy having their 
rate orders reversed by the courts, and 
boosting a temporary rate would not 
prove popular with the public. 
Regulatory commissions should be 
fair in their administration of tem- 
porary rates if they are to offer a solu- 
tion for the problem of rate regulation. 
They should give careful consideration 
to established law in applying tem- 
porary rates, and temper their political 
views with a facing of facts in the rec- 
ord. Their job is not an easy one, ow- 
ing to the constant conflict of interest 
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and objectives with the utilities, yet co- 
Operation and fairness will produce re- 
sults, speed up regulation, and assure 
court approval. 

The following features are suggest- 
ed for temporary rate statutes as fair 
to both utility and consumer : 


(1) Restrict the use of temporary 
rates to situations in which permanent 
rates or rate proceedings cannot be es- 
tablished and concluded in four 
months or some other reasonable pe- 
riod, 

(2) Limit the time during which a 
temporary rate may be kept in effect. 

(3) Require the commission to pro- 
ceed with rate hearings to establish 
permanent rates even though the valid- 
ity of the temporary rate is litigated. 

(4) Limit the amount by which the 
temporary rate may reduce the exist- 
ing rate. 

(5) Provide a more definite and 
more assured method and measure of 
recoupment which will: 

(a) establish a rate at which, and a time 
within which, deficiencies resulting from 
temporary rates will be recouped; 

(b) provide for interest on the deficiency 
under temporary rates and on the amount 
remaining due thereunder during the amor- 
tization period; 

(c) provide that recoupment shall be as- 
sured to utilities affected by temporary rates 
even though the statute is modified or re- 
pealed, or the company sold. 


te is suggested that advocates of the 
prudent investment theory consider 
temporary rates as an alternative, and 
that utility managements and persons 
in control of utility policy look upon 
temporary rates in the same manner. 
Though possessed of numerous de- 
fects, none of them seems inherent in 
the idea, but rather the product of 
faulty draftsmanship of the statutes. 
They offer at least a new approach to 


‘and a partial solution of a difficult 


problem. It cannot be denied that, if 
properly administered, they would 
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speed up the process of ratemaking and _ penditure on the part of both the regu- 
eliminate much useless effort and ex- latory commissions and the utilities. 





Fun with the Phone Book 


NE of the oddest twists that ever developed in the Manhattan tele- 

phone book (and there have been quite a few of them) was the 
appearance on page 927 of the 1938-1939 edition of ten “Minnie Smiths,” 
all located at “601 West 101st,” but each with a different phone number. 
Curiosity seekers passed the word around and some practical jokers be- 
gan calling up to ask questions about the ubiquitous Minnie Smith. The 
explanation, appearing in The New York Times of June 13, 1939, was 
innocent enough. The original Minnie Smith had rented several apart- 
ments in the building at the address given and had sublet to roomers, 
having ten pay station phones installed for their convenience. Without 
even thinking about the duplication, Mrs. Smith had authorized all the 
directory listings in her own name. But when Walter Winchell picked 
it up last winter and a popular weekly magazine carried a piece about 
it, the embarrassment and annoyance of Mrs. Smith and her tenants in- 
creased to the breaking point. However, when the summer edition for 
1939 was published, a lone “Minnie Smith” appeared. One tenant 
said the other numbers had been transferred to the unlisted file—or, at 
any rate, he certainly hoped so. 

Last year in London the Inns of Court and the British bar rocked 
with indignation because 600 barristers found themselves sandwiched 
between Bankers and Barrowmakers in the “classified trades” section 
of the London telephone book. An enraged General Council of the 
British Bar asked a resolution demanding that the Postmaster General 
of Great Britain (who runs the telephone service over there) remove 
the dignified K. C.’s from their position as trade neighbors to barrow- 
makers and bankers. However, the Postmaster General indicated that he 
wasn’t thinking of etiquette when he put the barristers in the London 
telephone trade section. He was thinking of public convenience and 
pointed out that physicians and surgeons do not complain about that 
profession being listed between Physical Culture and Pianos. Inci- 
dentally, in the classified section of the Washington telephone directory 
the learned profession of the law appears between Laundries and Lead 
Pencils—a situation which prompted one waggish attorney to remark 
that unless some lawyers in the national capital can “clean up” pretty 
—— a business way, they might be out on the street selling lead 
pencils 


A hot weather pastime for lazy people is looking for the name of 
one’s favorite movie star in the local telephone book, The directory of 
almost any fair-sized city is likely to turn up a “Robert Taylor” or a 
“William Powell.” But it is surprising how other telephone namesakes 
bob up in the most surprising places. Here are just a few of the more 
popular movie stars whose names appear in the Manhattan telephone 
directory: Fred Allen, Gracie Allen, Charles Boyer, Bob Burns, Harry 
(Bing) Crosby, Bette Davis, Irene Dunne, Jimmy Durante, Charles 
Farrell, Herbert Marshall, the Marx brothers (all four of them), Jean- 
nette MacDonald, Grace Moore, Jean Parker, Mary Pickford, Gloria 
Swanson, and Rudy Vallee. Commercial sidelines of the little star Shir- 
ley Temple have spread her name all over the country and even such 
cartoon personalities as Mickey Mouse and Popeye make frequent ap- 
pearance in the phone book. 
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Wire and Wireless 
Communication 


MOST important triumph from the 

FCC point of view was the Su- 
preme Court’s decision on January 29th 
ina pair of test cases, known as the Potts- 
ville Case and the Heitmeyer Case, re- 
spectively, which grew out of the com- 
mission’s jurisdictional feud with the 
District of Columbia Court of Appeals 
with respect to appellate procedure in 
radio broadcast license controversies. 
The unanimous opinion, written by Mr. 
Justice Frankfurter (Justice McRey- 
nolds concurring in the result) gen- 
erally sustained the position taken by the 
FCC, 

In the first case the Pottsville Broad- 
casting Company applied, May, 1936, to 
the FCC for a permit to build and operate 
a broadcasting station at Pottsville, Pa. 
The commission denied this application 
on two grounds: (1) That the appli- 
cant was financially disqualified; (2) 
that the applicant did not have sufficient 
local interest in the community which it 
proposed to serve. The applicant ap- 
pealed to the District of Columbia Court 
of Appeals with the result that the com- 
mission was reversed and the case was 
remanded with a direction that the 
broadcasting license be issued. The 
lower court held in that case that the 
commission’s conclusion regarding the 
applicant’s lack of financial qualification 
was based on erroneous construction of 
Pennsylvania law, and that the second 
ground for disqualification had no bear- 
ing on the commission’s conclusion. 

Following the remand, however, the 
FCC reopened the entire case, which in- 
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cluded two rival applications for the 
same facilities which had been filed 
subsequent to the Pottsville application. 
Again the Pottsville Company appealed 
and obtained from the court of appeals 
a writ of mandamus forbidding the com- 
mission to broaden the scope of the 
proceedings. 

From this decision the commission 
appealed to the highest court. The U. 
S. Supreme Court held, first of all, that 
the court of appeals did not have the 
power to issue a writ of mandamus 
directing the FCC to restrict itself to the 
original record in reconsidering the 
application. 

Justice Frankfurter’s opinion ob- 
served that an appellate court may not 
interfere with a regulatory commission’s 
administrative discretion which is exer- 
cised after a remand. The Frankfurter 
opinion stated: 

The fact that in its first disposition the 

commission had committed a legal error 
did not create rights of priority in the re- 
spondent, as against the later applicants, 
which it would not have otherwise pos- 
sessed. Only Congress can confer such a 
priority. It has not done so. The court of 
appeals cannot write the principle of 
priority into the statute as an indirect re- 
sult of its power to scrutinize legal errors 
in the first of an allowable series of adminis- 
trative actions. Such an implication from 
the curtailed review allowed by the Com- 
munications Act is at war with the basic 
policy underlying the statute. It would 
mean that for practical purposes the con- 
-tingencies of judicial review and of liti- 
gation, rather than the public interest, 
would be decisive factors in determining 
which of several pending applications was 
to be granted. 
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? po Frankfurter opinion also made 
an interesting distinction in dis- 
allowing the lower court’s attempt to in- 
voke the familiar doctrine that a sub- 
ordinate tribunal is bound to respect the 
mandate of a superior tribunal and can- 
not reconsider questions which the man- 
date has laid at rest. “This,” stated the 
Frankfurter opinion, “was not a man- 
date from court to court but from a 
court to an administrative agency.” 

The opinion went on to point out that 
administrative tribunals grew out of a 
need for governmental supervision over 
an economic enterprise which could not 
be exercised effectively either through 
self-executing legislation or through the 
judicial process. Consequently, such 
special tribunals by their very nature are 
invested with “power far exceeding and 
different from the conventional judicial 
modes for adjusting conflicting claims.” 
Differences in origin and function “pre- 
clude wholesale transplantation of the 
rules of procedure, trial, and review 
which have evolved from the history and 
experience of courts.” 

The Supreme Court rejected the argu- 
ment that if all matters of administra- 
tive discretion remain open for de- 
termination on remand, a succession of 
single determinations upon single legal 
issues would be possible with resulting 
delay and hardship to appellants. The 
highest court observed that “courts are 
not charged with general guardianship 
against all potential mischief in the com- 
plicated tasks of government . . . Con- 
gress which creates and sustains these 
agencies must be trusted to correct what- 
ever defects experience may reveal.” 

The Supreme Court’s decision in the 
Heitmeyer Case was controlled by its de- 
cision on the same day in the Pottsville 
Case. The only “relevant” difference 
being that in the Heitmeyer Case the 
FCC proposed not only to reconsider the 
remanded application along with rival 
applications, but also to reopen the 
record and take new evidence on the 
comparative ability of several applicants 
to satisfy “public convenience, interest, 
or necessity.” The highest court’s 
opinion, again written by Mr. Jus- 
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tice Frankfurter, stated on this point: 


The commission’s duty was to apply the 
statutory standard in deciding which of 
the applicants was to receive a permit after 
it fell into legal error as well as before. 
If, in the commission’s judgment, new evi- 
dence was necessary to discharge its duty, 
the. fact of a previously erroneous denial 
should not, according to the principles 
enunciated in the Pottsville Case, ante, bar 
it from access to the necessary evidence 


for correct judgment. 
— a oe 


L_. Pennsylvania Public Utility 
Commission, as had been generally 
expected, emerged the victor in its Su- 
preme Court contest with the Bell Tele- 
phone Company over the $600,000 a 
year intrastate toll rate revision ordered 
by the commission in May, 1937. The 
Bell Telephone Company had appealed 
this to the superior court of Pennsyl- 
vania which affirmed the commission’s 
order, and the supreme court of Penn- 
sylvania, in turn, refused to hear a fur- 
ther appeal. This brought the case to 
Washington under an appeal directly 
from the judgment of the superior 
court. 

In arguing the case, counsel for the 
Bell Telephone Company of Pennsyl- 
vania contended that the commission’s 
order was based simply on a section of 
the state regulatory law (§ 304) forbid- 
ding discrimination and was entered 
without any support as to the reason- 
ableness of the new rates ordered into 
effect. This, the company contended, 
constituted a denial of due process 
guaranteed by the Constitution. 

After the company’s counsel had been 
questioned considerably from the bench, 
it seemed that the highest court justices 
were not satisfied that the company had 
made a sufficient showing that any sub- 
stantial Federal question was involved. 
This was apparently because of the 
company’s failure even to allege that the 
rate reduction ordered by the state com- 
mission would result in confiscation. At 
any rate, Chief Justice Hughes inter- 
rupted the argument by informing 
counsel for the Pennsylvania commis- 
sion that it would be unnecessary for 
them to present their side of the argu- 
ment which made a dismissal of the tele- 
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WIRE AND WIRELESS COMMUNICATION 


phone company’s appeal a foregone con- 
clusion. 


N January 29th, in a brief per 
curiam decision, the court stated 
in part: 

.... it appears that the state court heard 
the appeal judicially and decided that there 
was evidence justifying the finding of the 
commission of unreasonable discrimination 
in the transaction of its intrastate business. 
In the absence of other constitutional ob- 
jections, it cannot be said that a state court 
denies due process when on appropriate 
hearing it determines that there is evidence 


to sustain a finding of the violation of state 


law with respect to the conduct of local af- 
fairs. The contention that such a decision 
is erroneous does not present a Federal 
question. Arrowsmith v. Harmoning, 118 
US 194, 196; Bonner v. Gorman, 213 US 
86, 91; American Railway Express Co. v. 
Kentucky, 273 US 260, 273. 

As to the second contention, where there 
is no claim of confiscation, the state au- 
thority is competent to establish intrastate 
rates and in so doing to decide what con- 
stitutes an unreasonable discrimination with 
respect to intrastate traffic. See Stone v. 
Farmers Loan & Trust Co., 116 US 307, 
325; Portland Railway, Light & Power Co. 
v. Railroad Commission, 229 US 397, 410; 
Los Angeles Gas Co. v. Railroad Commis- 
sion, 289 US 287, 304, 305; West Ohio Gas 
Co. ES Public Utilities Commission, 294 US 
63, 70. 

Finally, it appears that the commission’s 
order related exclusively to intrastate traf- 
fic and that there was no attempt to regu- 
late interstate rates. 

The appeal is dismissed for want of a 
substantial Federal question. 


NOTHER telephone rate case appeal 
before the Supreme Court as- 
sumed additional importance with the 
filing of amicus curiae briefs by the 
FCC, as well as the National Association 


of Railroad and Utilities Commis- 
sioners. This was the appeal by the 
Wisconsin Public Service Commission 
from an adverse decision of its own 
highest state court, which invalidated 
the commission’s 1936 rate reduction 
order against the Wisconsin Telephone 
Company. 

The telephone company resisted the 
commission’s petition for certiorari in 
a brief filed January 20th, which was 
also to the effect that the appeal did not 
involve any substantial Federal ques- 


tion. The telephone company’s brief 
pointed out that the Wisconsin Supreme 
Court had not found that the commis- 
sion’s telephone rate order was “con- 
fiscatory” but only that the rate reduc- 
tion should be set aside because of 
failure to proceed in accordance with the 
state court’s conception of state law 
governing commission procedure. 

However, the FCC’s brief, in which 
the FPC, ICC, and several other depart- 
ments joined, attempted to use the case 
as a vehicle for having the Supreme 
Court overrule its doctrine concerning 
the estimation of depreciation in rate- 
valuation cases laid down in McCardle 
v. Indianapolis Water Co., 272 US 400, 
PUR 1927A, 15. In that case it was held 
that depreciation ought to be estimated 
on the basis of actual observation of 
physical wear, tear, and obsolescence. 
The government agencies, however, 
asked the court to approve the Wiscon- 
sin commission’s view that depreciation 
ought to be estimated on the basis of 
depreciation experience as reflected in 
the depreciation reserve and on life 
tables theoretically determining the use- 
ful expectancy of depreciable property 
units. 

The Supreme Court, also on January 
29th, granted a certiorari to review an 
appeal by the Western Union Telegraph 
Company from a damage award growing 
out of the company’s money order tariff. 
The lower court had held that a provi- 
sion in the telegraph company’s money 
order tariff that the company should not 
be liable “beyond the sum of $500, at 
which amount the right to have this 
money order promptly and correctly 
transmitted and properly and fully paid 
as hereby valued” created a liability for 
liquidated damages. 

2? 

HE Federal Communications Com- 
mission on January 25th voted to 
institute studies as to the possibility of 
further reductions in the long-line rates 
of the American Telephone and Tele- 
graph Company. Commissioner Paul A. 
Walker had reported that figures before 
the commission indicated a substantial 
saving to telephone subscribers might be 
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made without reducing net earnings of 
the company below a fair return on the 
reasonable value of the property used in 
the interstate service. 

The commission will proceed under the 
order of September 9, 1936, authorizing 
an investigation which subsequently was 
stayed by negotiations with the company 
resulting in reductions. 

Immediate action looking to an addi- 
tional reduction in telephone rates to the 
extent of at least $10,000,000 had been 
recommended to the Federal Com- 
munications Commission by Commis- 
sioner Paul A. Walker. Commissioner 
Walker reported that it was apparent 
“that the net earnings of the Long Lines 
Department of the American Telephone 
and Telegraph Company are in excess of 
a fair return on a reasonable value of the 
property devoted to interstate communi- 
cation service.” 

Commissioner Walker suggested that 
the commission take action under its 
order of September 9, 1936, calling for 
an investigation into the rates, charges, 
classifications, services, and practices of 
the company, but held in abeyance by 
long-distance rate reductions made 
effective January 15, 1937, during the 
progress of the telephone investigation. 

As a result of negotiations subsequent 
to entering the order for inquiry, inter- 
state telephone message rates were re- 
duced to a basis which was estimated to 
produce a reduction in annual revenues 
of the company, based on the 1936 
volume of its business, of about $12,- 
000,000. As the matter turned out, the 
subscribers benefited to the extent of 
$12,235,000 for the year 1937 but the 
revenue of the company was not pro- 
portionately affected. 

The increased volume of business re- 
sulting from the rate decrease and other 
causes, having now continued for three 
years, according to Commissioner Wal- 
ker, justified another proportionate and 
substantial reduction in long-line tolls. 


— opinion was somewhat 
cautious about the outcome of the 
FCC’s latest move to cut the interstate 
long-distance rates of the AT&T inas- 
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much as the commission has neither the 
time nor the funds to launch an elabo- 
rate formal rate investigation on the scale 
that would be necessary. There was 
some suggestion that the FCC might 
really be maneuvering for a negotiation 
whereby the AT&T would voluntarily 
cut rates as it did under similar circum- 
stances in the fall of 1936. In any event, 
the pendency of the rate investigation 
would have a tendency to aid the FCC’s 
repeated request that Congress make a 
special appropriation to regulate the 
telephone industry. 

The transcript of hearings before a 
subcommittee of the House Appropria- 
tions Committee recently revealed the 
fact that the FCC has not given up hope 
of obtaining such additional funds, 
although it was defeated in Congress last 
year and cut out of its regular budget 
early last month. The amount sought 
both times was $300,000. It was thought 
that the FCC might later revive the re- 
quest in the form of a plea for a sup- 
plemental appropriation. The independ- 
ent offices bill, recently passed by the 
House, contains no special amount for 
telephone regulation. Last year, the ap- 
propriation committee refused to allow 
any sum for carrying out the FCC pro- 
gram for regulation of the Bell system. 

Chairman Fly, in testimony before the 
House committee, said that inability to 
regulate the telephone industry was one 
of the “voids” in the FCC’s work. Mr. 
Fly, who assumed chairmanship of the 
FCC last September Ist, said he was 
greatly impressed with the inability of 
the FCC, because of insufficient funds, 
to carry out the tremendous amount of 
work delegated to it by Congress. He 
said it was “false economy” not to spend 
some money to regulate the Bell system. 
Mr. Fly told the committee: 


We have not only the power, but we have 
the duty; and I am reluctant to take any 
part of the responsibility for not perform- 
ing that duty. You have there a most com- 
plicated set-up—the greatest of all monop- 
olies anywhere. It is a vast, complicated 
structure. Now, without criticizing it on 
that account, without condemning it, I do 
want to suggest that it must be regulated. 
Any such monopoly must be regulated, and 


224 





WIRE AND WIRELESS COMMUNICATION 


a vast, complicated system of that kind 
ought to be regulated. 


Mr. Fly added that he hoped some- 
thing would be done about this later “by 
way of a special appropriation.” The 
FCC plans no further investigation of 
the Bell system, he told the committee. 

eo es 


fer telephone industry was some- 
what disturbed by the outbreak of 
so-called “telephone picketing” in labor 
disputes during recent weeks. In Kan- 
sas City last month the “telephone block- 
ade” was introduced as a picketing ma- 
neuver. First victim of the “freeze-out” 
was the Linwood-Indiana laundry. For 
nine days its four telephones rang in- 
cessantly, calls totaling 12 to 16 a minute, 
until regular customers were unable to 
place orders. 

John G. Hankel and Clyde M. Parker, 
partners in the business, went to court 
and obtained a restraining order. After 
restraining orders were served on two 
labor organizations and fourteen labor 
officials, telephones ceased ringing. Regu- 
lar customers again could place orders. 

In Wichita, Kan., the Luling Laundry, 
dubious of a court injunction’s effect 
against the telephone blockade by strik- 
ing workers, advised patrons through an 
advertisement to telegraph their com- 
plaint about unsatisfactory service. The 
laundry promised to refund telegraph 
charges. 

Subsequently, seven Wichita laundries 
pressed a court fight against the “tele- 
phone blockade” by applying for a dis- 
trict court injunction which would pre- 
vent an additional sixteen members of 
the Wichita Laundry Workers Union 
from making fake calls to the laundry. 

By mere coincidence the abuse of tele- 
phone service was subjected to judicial 
discipline of a criminal law variety in a 
somewhat different case recently tried by 
a district court of Sedgwick county in 
which Wichita is located. The county 
jury held that repeated efforts to collect 
a loan by telephone constitutes a dis- 
turbance of the peace if the debtor loses 
his job because of the creditor’s per- 
sistence. 
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The decision was on an appeal by the 
manager of a Wichita loan company, who 
was convicted in police court and sen- 
tenced to sixty days in jail and fined $3.50 
for disturbing the peace of a grocery 
clerk. The clerk testified he had lost two 
jobs and was threatened with the loss of 
a third because of repeated telephone 
calls by the manager requesting payment. 

In New York on January 24th a union 
of office workers also decided to use the 
telephone to picket the boss. After police 
limited the number of pickets on the 
street to six, a local of the United Office 
and Professional Workers (CIO), on 
strike against the Credit Clearing House, 
mailed out several thousand posters. 
“Keep calling them and protesting,” said 
the poster. 

*x* * * 

B ge Bell Telephone system won a 

rather important victory with re- 
spect to operating policy when the Penn- 
sylvania commission, early last month, 
refused to direct the Bell Telephone 
Company of that state to establish trunk 
connections with a privately owned dial 
intercommunicating system located in 
the offices of a Philadelphia firm. 

In its ruling the commission declared 
“divided ownership is incompatible with 
efficient telephone regulation.” The com- 
mission pointed out that it has super- 
visory powers over public telephone 
facilities but would be unable to regulate 
privately operated systems. The commis- 
sion’s order stated that before approach- 
ing the problems presented by the case it 
should be noted: 

The purposes of McCloskey & Company, 
as disclosed by the record, are to secure an 
improvement in its telephone service and a 
reduction in the cost thereof by an arrange- 
ment of its privately owned system for ac- 
cess, through trunk connections, to the gen- 
eral exchange systems of the Keystone Tele- 
phone Company and respondent. Neither the 
general adequacy of respondent’s (Penn- 
sylvania Bell) service nor the reasonable- 
ness of its rates is here challenged. 


The Bell Company contended that in 
refusing to give the desired connection 
to its system, it had pursued a course of 
conduct which it had followed consist- 
ently for a number of years. 
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How Big a Depression Is on 
the Way? 


HE chart on page 227 illustrates 

the vital role played by the so-called 
heavy industries in the American busi- 
ness cycle during the past twenty years. 
The production of durables ( producers’ 
goods) as compared with nondurables 
(consumers’ goods) has largely deter- 
mined the trend of general business ac- 
tivity. The accompanying chart shows 
the Federal Reserve index for the past 
twenty years, with the nondurable and 
durable components (top and bottom 
lines of black area). Figures 1-6, at 
points where durable goods have over- 
taken nondurable (narrow points in the 
black area), indicate danger signals: 
Per Cent Sub- 


sequent Decline 
in FR Index 


“Danger Signals” 
No. on 


Chart Date 


Jan. 1919 
June 1920 
June 1923 
June 1929 
Aug. 1937 
Dec. 1939 


*The decline during 1929 amounted to 18 
per cent. 


The sixth danger signal was recently 
given. A clue to the severity of the re- 
adjustment may lie in the action of non- 
durable goods. Where this is favorable, 
as in 1919, the business decline is less 
severe; where nondurable goods have 
already been on the down-grade (1920, 
1923, and 1937), or where gains were 
small, as in 1929, a sharp reaction is more 
likely. Since this indication is favorable 
in the present case (nondurable goods 
have been advancing), a relatively mild 
readjustment seems indicated for 1940. 
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and 
Comment 


By OWEN ELY 


Chairman Frank “Reassures’ 
Utility Investors 


RESS reports recently indicated that 

the SEC is preparing to issue a 
“show cause” order for system integra- 
tion under § 11 of the Holding Company 
Act against Middle West Corporation, 
and that orders would follow later 
against eight other large systems—Elec- 
tric Bond and Share Company, North 
American Company, Commonwealth & 
Southern Corporation, Standard Power 
& Light Corporation, United Gas Im- 
provement Company, United Light & 
Power Company, Cities Service Com- 
pany, and Engineers Public Service 
Company. 

Possibly owing to recent recurring 
market weakness in certain holding com- 
pany utilities, Chairman Frank subse- 
quently sought to reassure utility inves- 
tors. In an address before the American 
Management Association, he denied any 
intention to “crack down” on holding 
companies, or to apply a death sentence 
to the industry. He declared that the 
SEC merely intended to carry out the 
“carefully planned congressional pur- 
pose of rejuvenating local utility man- 
agement.” 

Mr. Frank said: 


. . there will be a lot of comment that 
we are setting out to destroy the invest- 
ments of innocent investors. But we are 
not magicians, We cannot destroy a second 
time what financial trickery or folly of the 
past has once destroyed. Neither we nor 
the present holding company managements 
can bring back to life value that was still 
born or stifled in the financial whirlpool 
of the mad twenties. 


However, Mr. Frank was reported to 
have stated after the meeting that “noth- 


226 





” 


res 


d that 
sue a 
tegra- 
npany 
‘ation, 

later 
-Elec- 
North 
lth & 
Power 
s Im- 
cht & 
Com- 
ervice 


urring 
 com- 
subse- 
inves- 
rican 
d any 
riding 
tence 
it the 
it the 
pur- 
man- 


FINANCIAL NEWS AND COMMENT 


ing in the address was intended to indi- 
cate that money invested in some of the 
holding companies was not backed by 
real values which will not be found to 
exist,” adding, “we will do everything to 
preserve these interests.” He said he was 
certain there would be no destruction of 
security values. 

Chairman Frank pointed out that the 
SEC had no intention of singling out any 
particular company, and that any priority 
of action should not give the impression 
of discrimination. Under the law any 
company will have a year’s time to com- 
ply with SEC orders, which will be is- 
sued only after submission of briefs and 
hearings. Companies can ask for a 
further extension of time and will also 
retain the right of appeal to the courts. 
While Mr. Frank denied the SEC would 
interfere with management, he said: 


Where the holding company management 
attempts to mucker up the financial struc- 
ture of the local operating companies, 
where it wants them to issue unsound se- 
curities, where it wants its operating sub- 
sidiaries to pay upstream dividends that 
have not been earned, where it wants to 
drain off earnings of the local companies 
through improper service contracts and other 
unbusiness-like devices — there Congress 
unquestionably told us to restrain the hand 
of holding company management. And we 
shall continue to do what Congress has 
told us to do. 


ECENT SEC activities have con- 
formed to the pattern of Mr. 
Frank’s remarks. The commission has 
repeatedly questioned the right of Mor- 
gan Stanley & Co., Inc., to act as bank- 
ers for large utility systems and has 
stressed the “local banker” rdle as 
against New York city control. Invest- 
ment bankers have been questioned re- 
garding the viewpoint that investment 
banking is a profession as well as a busi- 
ness, and that continuing relations with 
one banker or banking group are advan- 
tageous as compared with competitive 
bidding. Elaborate charts have been pub- 
lished showing the location of holding 
company headquarters (usually in New 
York or Chicago), and the maximum 
and average mileage of headquarters 
from the operating companies. Holding 
company management of operating com- 
pany finance, as in the Consumers Power 
Case, has been sharply criticized. 

The SEC recently prohibited all pur- 
chases and sales of securities between 
affiliated utility companies, unless ap- 
proved by the commission. Moreover, re- 
gardless of from whom the securities are 
acquired, a registered holding company 
must have SEC approval if in one year it 
repurchases over one per cent of its own 
outstanding debt or acquires over one 
per cent of any outstanding class of a 


RELATION OF DURABLE TO NONDURABLE GOODS PRODUCTION 
COMPARED WITH FEDERAL RESERVE BOARD INDEX 


NON-DURABLE GOODS 
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Source, Federal Reserve Board 
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subsidiary’s securities. (Previously the 
exemption had extended to 24 per cent 
of the purchasing company’s consoli- 
dated assets. ) 

Obviously the commission now pro- 
poses to check in minute detail all the 
financial relations between the holding 
companies and their subsidiaries. The 
Consumers Power decision indicates that 
the holding companies can no longer 
freely invest their own funds in sub- 
sidiaries ; and the commission is closely 
scrutinizing payments by the operating 
companies to their holding companies to 
make sure that they are not “upstream 
loans” under the guise of interest or 
dividends. If these various restrictions 
continue to be enforced, legitimate finan- 
cial management, as exercised by most 
holding companies, will in future be seri- 
ously hampered by SEC rules. 

Chairman Frank complained in his re- 
cent address that only one or two sys- 
tems had voluntarily begun programs of 
integration. Such a statement, if cor- 
rectly quoted, would seem seriously to 
underestimate the progress made by 
many holding companies in eliminating 
corporate deadwood, reducing the num- 
ber of subholding companies, etc. It is 
true that progress has been slow and that 
little has been accomplished in the way of 
geographic integration. But the SEC it- 
self should share the blame with the 
utilities, because it has never published 
a rational, broad interpretation of § 11; 
it has issued little public comment on the 
preliminary integration plans from all 
systems which it obtained over a year 
ago; and it has only recently begun pub- 
lic hearings on the so-called test case of 
American Gas and Electric. 

However, while the recent attitude of 
the SEC is doubtless discouraging both 
to the utilities and their bankers, because 
of the increased delays and difficulties 
in handling routine financial operations 
and in planning 1940 expansion pro- 
grams, some comfort is afforded by latest 
reports (not yet available in detail) that 
the SEC is codperating with the Stand- 
ard Gas management by approving the 
proposed changes in the Philadelphia 
Company balance sheet. 


Standard Gas Securities Gyrate 


ECENT weakness in the securities of 

Standard Gas and Electric were due 
to plans of. Philadelphia Company, an 
important subsidiary, to set up a $23,. 
000,000 balance sheet reserve for pos- 
sible loss on traction properties. 

On January 30th, the Securities and 
Exchange Commission approved a decla- 
ration filed by Philadelphia Company, 
involving a number of transactions, and 
certain changes in the voting rights of 
the declarant’s preferred stock. The 
company is a subsidiary of Standard Gas 
and Electric Company. 

The commission’s order permits Phila- 
delphia Company to do the following: 

(1) Reduce the stated value of its 
4,800,814 shares of common stock from 
$10 a share to $7.25. 

(2) Create a reserve for revaluation 
of assets by the transfer to reserve of 
(a) the surplus balance of Philadelphia 
Company as of December 31, 1939; (b) 
the paid-in surplus created by the reduc- 
tion of the stated value, so that the re- 
serve would total $23,000,000. 

(3) Make certain changes in the vot- 
ing rights of the preferred stocks. 

The transactions included in the decla- 
ration must be submitted to the approval 
of stockholders of Philadelphia Com- 
pany and the findings of the SEC must 
be transmitted to the stockholders. 

After permitting the declaration to be- 
come effective with regard to the change 
in the voting power of the preferred, the 
SEC stated: 

We reserve complete freedom of action 
in considering the question of equitable 
distribution of voting power in connection 
with §11 (b) (2), or with any other pro- 
ceedings in which that matter may be ger- 
mane, 

Incidentally, Philadelphia Company's 
bond indenture provisions prevent pay- 
ment of dividends if stated capital and 
surplus fall below $74,000,000. Accord- 
ing to the balance sheet dated December 
31, 1938, the preferred stocks had a 
stated value of approximately $39,959,- 
650, common stock $48,005,629, and sur- 
plus $14,793,140, making a total of 
$102,758,419. On this basis the company 
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could take a write-off of several millions 
in excess of $23,000,000 and still pay 
dividends. But the investment in street 
railway companies was carried at over 
$50,000,000 (which included $11,801,- 
000 matured bonds). 


TANDARD Gas (parent company) in 

1938 received from subsidiaries about 
$5,190,000 in dividends and $182,000 in 
interest, against which it paid out $324,- 
000 in expenses and taxes and $4,708,000 
interest (round figures). It owns 4,634,- 
530 shares of Philadelphia Company, 
which in 1938 and 1939 paid 55 cents per 
annum. A 25-cent dividend was also de- 
clared on December 15th, payable Janu- 
ary 25th, this year. It is obvious that if 
the income from Philadelphia Company 
dividends is cut off completely, this 
would eliminate income of about $2,550,- 
000 a year and would eventually interfere 
with interest payments on Standard Gas 
bonds. However, some of the other 
Standard Gas properties are showing 
improvement ; Mountain States Power is 
effecting a reorganization and Wisconsin 
Public Service has cleared up preferred 
dividend arrears. 

Standard Gas and Electric early this 
year had approximately $4,500,000 cash 
on hand, augmented to about $5,600,000 
January 25th with receipt of the Phila- 
delphia Company dividend. Obviously, 
this would provide for interest payments 
fora year ahead ; but whether this would 
give enough time to clear up the Phila- 
delphia Company’s refunding operations, 
etc., is questionable. 

Based on stated property values of the 
subsidiaries of Standard Gas system, 
bonds of the system seem fairly well 
covered by assets. This should be a sup- 
perting factor even should the Standard 
Gas system be compelled to reorganize 
over the near future. So far as current 
system earnings per share (about $7 a 
share) are concerned, the $7 and $6 first 
preferred appear to have a good equity 
position. The SEC stated the Philadel- 
phia Company for many years has used 
Its income to pay dividends on pre- 
ferred and common stock, indicating 
pressure to declare common dividends. 


SEC Held Inconsistent on 
Competitive Bidding 

RESIDENT Allan M. Pope of the First 

Boston Corporation, in a recent ad- 
dress before the American Management 
Association, held that the SEC’s present 
attitude favoring competitive bidding for 
corporate security issues is inconsistent 
with its past position. Some five years 
ago, Colonel Pope stated, the SEC called 
a few investment bankers to Washington 
and said that the public must be given a 
break—that new bond issues should be 
conservatively priced at retail so that 
they would be likely to advance a point or 
two in the open market after the flotation 
of the issue. Naturally, this agreed with 
the views of the bankers, for leading 
houses have long followed just this prac- 
tice. Today, Colonel Pope stated, the 
commission has virtually reversed its at- 
titude and expects underwriters “to 
sharpen their pencils to the breaking 
point” to obtain top prices for the utility 
companies from the public. 

He pointed out that the idea of com- 
petitive bidding may appeal to the lay 
mind because it is successfully used to 
protect public interests in government 
building contracts, departmental pur- 
chase of supplies, etc. But the object in 
these cases is to buy the goods cheaply 
for public consumption, not for immedi- 
ate resale to the public. 

Colonel Pope also pointed out that the 
possibilities of error may be greatly in- 
creased if competitive bidding becomes a 
practice. Investment bankers will be un- 
able to give the same careful attention to 
legal details if they must enter bids on a 
variety of issues instead of acting as ad- 
visers in their capacity as syndicate 
heads. Few investment houses could af- 
ford to pay legal expenses for an issue 
before the award, and there would be in- 
sufficient time between the award and the 
sale. Moreover, legal opinion would have 
to be secured on a number of issues 
where the bid proved unsuccessful. He 
stated that in three issues of bonds pre- 
pared and approved by very large cor- 
porations through competitive bids, not 
one of the companies, in the opinion of 
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independent lawyers, had the actual 
power to pledge the security they agreed 
to pledge, the errors being innocently 
made by the corporations’ staffs. The 
legal services of the banking house 
would have helped detect the errors. 

He pointed out that the chance of er- 
ror in legality is slight and simple to de- 
termine in the case of municipal issues, 
but that corporate financing is more apt 
to lead to vital errors where competitive 
bidding is used. 

¥ 


Holding Company Securities Hit 
By SEC Announcements 


HILE stocks of operating utility 

companies have shown compara- 
tively little change recently, news de- 
velopments from Washington or else- 
where have resulted in marked weakness 
in certain holding company bonds and 
preferred stocks. First, Associated Gas 
issues had a sharp sinking spell, follow- 
ing SEC announcements and the result- 
ing bankruptcy proceedings. Then 
Standard Gas issues were hard hit by 
fears that Philadelphia Company divi- 
dends might be shut off due to a pending 
SEC decision on traction write-offs (see 
page 228). Next, Portland General 
Electric bonds were hurt by a trustees’ 
disagreement, while pressure continued 
against other Northwest securities owing 
to an approaching show-down on Bonne- 
ville power. Finally, reports that long- 
drawn-out integration plans would be 
hastened by “show cause” orders, togeth- 
er with Mr. Frank’s talk, apparently 
caused declines in some holding com- 
pany preferreds, as American Power & 
Light and Electric Power & Light. 

It was probably unfortunate coinci- 
dence that these various developments, 
together with the Consumers Power and 
Dayton Power difficulties, should so 
nearly synchronize. The combined re- 
sults may have a retarding effect on util- 
ity financing plans and building pro- 
grams for 1940. While refunding of 
high-grade bonds still remains theoreti- 
cally easy, as long as money rates hold up, 
bankers prefer smooth sailing for even 
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the best issues; and to plan for the rais- 
ing of new capital is particularly difficult 
under conditions now prevailing. 


¥ 


New York City May Condemn 
B.-M.T.to Effect Unification 


Ayor LaGuardia of New York js 

making a determined effort to com- 
plete his unification program. It is diff- 
cult to see how any real hitch can occur 
in the Interborough-Manhattan plan, 
but litigation over a minor bond issue and 
delays in obtaining 90 per cent deposits 
have threatened to delay acquisition of 
B.-M. T. The mayor has, however, the 
choice of several weapons in his legal 
arsenal to deal with recalcitrant bond- 
holders. He can “recapture” parts of 
the property under the original agree- 
ment between the company and the city, 
although this procedure might be an ex- 
pensive device. He has obtained a $2, 
000,000 RFC loan (possibly augmented 
by city funds) with which to buy up un- 
deposited securities. Moreover, he can 
resort to condemnation proceedings 
against the properties securing the mort- 
gages of the Kings County Elevated or 
the Brooklyn Union Elevated. 

On February Ist Mayor LaGuardia 
and Comptroller McGoldrick declared 
their intention to bring the B.-M.T. plan 
to the “operative” stage by February 
14th, or to serve notice on or before that 
date of termination of contract, either 
as a whole or as to the street car and bus 
lines. They also announced a move to 
have the city acquire undeposited securi- 
ties by inviting holders to submit 
tenders. 

The city is prepared, it was indicated, 
to pay about $11,000,000 to acquire the 
$13,000,000—par value—of B.-M.T. se- 
curities required to make operative that 
part of the unification plan that covers 
the rapid transit lines and power plants. 
No tenders will be accepted, it was said, 
unless total tenders are sufficient to make 
the plan operative and the prices asked 
are “satisfactory.” It was indicated that 
a “satisfactory” price would be one sub- 
stantially lower than fixed in the plan. 
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fcuk EARNINGS STATEMENTS OF LEADING UTILITY SYSTEMS 
No.of End System Earnings per Share (a) 
Months of Last Previous Per Cent Per Cent 
lemn Electric and Gas Included Period Period Period Increase Decrease 
Lon American Gas & Electric 12. Nov. : 15% 
; American Power & Lt. (Pfd.) .... Nov. 7 ; 4 
rk is American Water Works 12 Sept. ; : 72 
com- Boston Edison Sept. 30 d : 20 
diff- Columbia Gas & Electric Sept. ; : 45 
occu Commonwealth Edison 12 Nov. 30 4 2 es 
; Commonwealth & Southern (Pfd.) Nov. . E at 
plan, Consolidated Edison, N. Y. .....- 12 Sept. ie 
eand Cons. Gas of Baltimore 1 Nov. 4.87 i 23 
sits Detroit Edison Dec. s . 23 
yn of Elec. Power & Lt. (Ist Pfd.) .... Nov. fe 
Engineers Public Service Nov. 
r, the Inter. Hydro-Elec. (Pfd.) 1 Sept. 
legal Long Island Lighting (Pfd.) Sept. 
Nond- Middle West Corps 650. +660.060000 9 Sept. 
ts of National Power & Light Oct. 
Niagara Hudson Power Sept. 
gree- North American Co. ........000e: Sept. 
city, Pacific Gas & Electric Sept. 
n ex- Public Service Corp. of N. J. ...... Dec. 
Se. Southern California Edison 1 Sept. 
fie Standard Gas & Elec. (Pr. Pfd.).. Sept. 
ented United Gas Improvement 12 Sept. i ‘ 
) un- United Light & Power (Pfd.) Nov. 30 : 6.58 
- can 
lings Gas Companies 
nort- American Light & Traction Nov. : 1.45 
d or Brooklyn Union Gas Sept. k 2.14 
Lone Star Gas Sept. 30(c) : 84 
di Pacific Lighting Dec. 31 Kt 4.18 
Siew Peoples Gas Light & Coke 12 Sept. 30(c)  288(f) 2.52 
— United Gas Corp. (1st Pfd.) Nov. 30(b) 10.52 11.98 
an 
ae Telephone and Telegraph 
that American Tel. & Tel. (i) Nov. 30(c) 10.11 Sar. 2 
ither General Telephone Sept. 30(c) 1.99 1.86(e) 7 
| bus Western Union Tel. ..........00. Nov. 30(b) 79 D1.94 ee 
e to Traction Companies 
curi- 
bmit Greyhound Corp. ....-...++.se0e% 12 Sept. 30(c) 2.37 ans 
Twin City Rapid Tran. (Pfd.) .... Sept. 30(c) 87 D4.82 
ated, Systems outside United States 
the Amer. & Foreign Pwr. (Pfd.) .... Sept. 30 5.36 5.88 
pad Inter. Tel. & Tel. (d) 9 Sept. 30 62 .96 
a 
vers D—Deficit. 
ants (a) On common stock, unless otherwise indicated following name of company. 
i id, (b) Data also available for month indicated. 
ald, (c) Data also available for quarter indicated. 
iake (d) Excludes Spanish subsidiaries, and in 1939, German and Polish subsidiaries. 
sked (e) Includes earnings of General Telephone Tri Corporation and subsidiaries from August 
that 30, 1938 (date of acquisition). : 
b- (£) Earnings for calendar year 1939 estimated at $3.25, compared with $2.48 in 1938. 
sul (g) Earnings for calendar year 1939 estimated at $2.25. 


n. (h) Excludes loss of Puget Sound Power and Light Company. 
(i) The parent company for the calendar year reported $9.23, compared with $8.16 in 1938. 
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Mr. Stanley Draws a Bead on 
Competitive Bidding 


FR more than a year there has been 
renewed public discussion about com- 
petitive bidding for a new issue of cor- 
porate securities — especially utility 
securities. Among the first publications 
to flush this revival of interest was Pus- 
Lic Utilities FortNiGHTLY, which 
began a series of articles on the subject 
over three years ago. Since then the 
National Association of Railroad and 
Utilities Commissioners appointed a 
special committee which made an in- 
teresting report neither condemning nor 
entirely endorsing competitive bidding, 
which is to be found in the proceedings 
of that association for the 51st annual 
convention at Seattle in August, 1939. 
But the most impressive forum was 
that furnished by the Temporary Na- 
tional Emergency Committee, better 
known as the O’Mahoney committee, in 
its recent hearings on investment bank- 
ing. Harold Stanley, president of Mor- 
gan Stanley & Co., well-known Wall 
Street underwriting house, was per- 
mitted by the committee to submit a 
memorandum on competitive bidding 
which summed up pretty fairly the case 
against that practice. Since argument 
along this line is not so common as argu- 
ment in the other direction, Mr. Stan- 
ley’s analysis deserves special notice. 
Mr. Stanley took care to point out that 
his opposition to competitive bidding did 
not include opposition to competition 
among investment bankers generally. It 
is merely against the proposal that regu- 
latory authorities should require that all 
new issues of corporate securities be put 
on the auction block for sale to the high- 
est bidder. No one would think, he said, 
of making use of competitive bidding in 
hiring a lawyer or doctor. Yet, he 
believed that the relationship between a 
corporation and its investment banker 


might be equally dependent upon the 
establishment of personal confidence, 
which invariably marks the relation- 
ship between doctor and patient, or at- 
torney and client. 


HUS, when a corporation first enters 

the capital market it chooses its 
banker from a number anxious to be 
selected. If the first transaction proves 
satisfactory, it usually tends to be a con- 
tinuing one, based on mutual trust like 
most satisfactory relationships in all 
walks of life. 

Competition in the larger sense con- 
tinues even here. The banker must be 
able, diligent, and careful, for if he 
bungles, the business will go elsewhere. 
It is noteworthy that compulsory com- 
petitive bidding has never been volun- 
tarily adopted as a general practice by 
issuing corporations, nor requested by in- 
vestors. Although they could have re- 
quired competitive bidding any time they 
felt like it, generations of corporate en- 
terprises have preferred continuing 
private relations with their tried and 
true bankers. 

Who is it, then, that desires to impose 
the compulsory competitive bidding re- 
quirement? Mr. Stanley divides these 
proponents into several categories: 
Those who sincerely believe that com- 
petitive bidding is in the best interest of 
borrower and investor. Some rival 
bankers trying to serve their own busi- 
ness ends by playing on sectional feeling. 
Some who may wish to discipline corpo- 
rate management as a matter of reform 
under the apparent impression that fair 
dealing cannot exist. 

In the last named class the banker re- 
ferred to one critic who insisted that 
competitive bidding, even if it had some 
disadvantages, should be used to free 
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companies from “banker domination.” 
The function of the underwriter, ac- 
cording to Mr. Stanley, is to advise cor- 
porations about their financial program, 
to supply expert counsel, and stake his 
own good name and money in under- 
writing and sponsoring securities 
brought out pursuant to the program 
advised. Lacking such assistance, the is- 
suing corporation might set up its issues 
on a one-sided basis without considering 
the investor’s point of view. The banker, 
on the other hand, informs the corpora- 
tion desiring to raise new capital whether 
it should raise mortgage bonds, con- 
yertible debentures, collateral trust 
notes, or preferred or common stock. 


HE banker’s reputation depends on 
his ability to see that the article he 
offers for sale is sound and that it is 
adaptable to the needs of the clientele to 
be served. Sometimes it is the duty of 
the underwriter to advise holding up an 
offering. Sometimes he must caution the 
company against overborrowing. Always 
he must decide the price at which the 
security is to be offered. This task calls 
for close judgment and long experience. 
What would compulsory competitive 
bidding do to this set-up? Mr. Stanley 
believed that it would completely change 
the methods and relationships described. 
He itemized the objectionable features 
briefly as follows: 

1. The banker’s sense of responsibility 
would be minimized by competitive bid- 
ding and his professional relationship 
with his client destroyed. 

2. There would be a strong tendency 
toward overpricing securities and high- 
pressure salesmanship. 

3. The new system would encourage 
the production of shabby goods. 


4. The joint study and codperation in 
preparing SEC documents would be 
eliminated. 

5. The 
eliminated. 

Summing up, Mr. Stanley said in de- 
fense of investment bankers: 


small dealer would be 


.... They have been blamed because in- 
dustry has not sought new capital and be- 
cause investors have not come forward and 
put more new capital into industry. It has 
been suggested that if the investment banker 
were really doing his job, he would at the 
same time be persuading industry to seek 
new funds and investors to provide them. 
This, of course, leads into a discussion of 
the proper function of the investment banker 
in our modern economy, and is too broad a 
subject to go into in detail in this memo- 
randum. 

I am convinced that the fact that new 
money financing has not run to larger 
figures in the last few years can in no way 
be laid at the door of the investment banker. 
The investment banker is not the controlling 
factor—the destination of savings in the last 
analysis is determined by forces far deeper 
and far stronger than any one group of men 
can direct, except in a totalitarian state 
where simple governmental decrees can 
force money into the particular industries 
or ventures deemed important by a control- 
ling group or clique. However, I know that 
a great deal can be done by an active body of 
investment bankers throughout the nation in 
helping the flow of private funds into pri- 
vate enterprise, by furnishing sound finan- 
cial advice to industry, by providing the 
most effective means of securing needed 
funds in the public markets, and by en- 
couraging private investment by preparing 
and sponsoring new issues after adequate 
investigation. 


He went on to say that there is no 
quicker way to defeat these ends than to 
turn investment bankers into a group of 
traders gathered around an auction 
block, interested only in bidding the 
highest price for new securities. 





Weather Forecasting and the Utilities 


Ei following notes were collected 
at a joint meeting of the Pennsyl- 
vania Electric Association and officials 
of the U. S. Weather Bureau, held in 
Washington, D. C., January 19th and 
20th on the subject of weather forecast- 
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ing as it affects public utilities. The meet- 
ing was presided over by W. R. Hamil- 
ton, superintendent of system operations 
of the West Penn Power Company, and 
chairman of the System Operations 
Committee of the Pennsylvania Electric 
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Association. In attendance were repre- 
sentatives of operating utilities from 
various parts of the country, as well as 
numerous private meteorologists. 

The first speaker was Commander 
F. W. Reichelderfer, chief of the U. S. 
Weather Bureau. He said it was the 
policy of his bureau to extend its service 
to meet all public needs. He believed, 
however, that the time is not far off when 
one government department will not be 
able to take care of all necessary weather 
forecasting and that it may become 
necessary for some businesses to main- 
tain private meteorological experts on 
their staffs. For instance, he explained 
that if a public utility requested informa- 
tion as to when snowfall would begin, its 
probable duration and intensity, the 
Weather Bureau would of course furnish 
all data which it had gathered in the 
course of its regular functions. But if 
that utility required hourly digesting of 
conditions, it would necessarily have to 
turn to a private meteorologist for such 
work, 


OMMANDER Reichelderfer outlined 
the scope of the service rendered by 
his bureau, using a series of maps and 
charts. He emphasized the importance 
of upper air soundings, pointing out that 
a high degree of accuracy can be obtained 
through proper analysis of such sound- 
ings in relation to surface observations. 
There will never be any definite line 
dividing the functions of private meteor- 
ologists and the Weather Bureau, the 
Commander said, adding that the services 
of the former should be complementary 
to the latter. 

C. W. Mayott, manager of the Con- 
necticut Valley Power Exchange, spoke 
on the effect of weather disturbances on 
utility service maintenance and the value 
of forecasting such disturbances. High 
winds, heavy rains, sleet, snow, and 
lightning are elements which seriously 
affect all operating utilities, he said. De- 
scribing the New England hurricane of 
1938, he stated that it came without any 
public warning. During the past year, 
21 outages due to winds of various in- 
tensities were recorded in New England. 
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Foreknowledge of weather conditions, 
Mr. Mayott said, is of inestimable value 
in the field of utility maintenance. 

On the subject of sleet, he explained 
that a correct forecast permits the utility 
to make preparations for necessary 
switch-overs and for loading certain 
lines to warm them up and thus melt the 
sleet. As to lightning, nothing much out- 
side of lightning-proofing can be done, 
Rainstorms have a more serious effect 
on hydro stations than on steam stations, 
Mr. Mayott said. It is highly important 
for companies using large amounts of 
water to know as far in advance as possi- 
ble about rainfall conditions. 

Webb Phillips of the Pennsylvania- 
New Jersey Interconnection, discussed 
the relation between weather forecasting 
and load planning. He pointed out that 
unforeseen cloudiness of various degrees 
causes as high as 12 per cent error in load 
forecasting. Changes in temperature and 
humidity, he said, have marked effect on 
power loads. 


OBERT E. Turner, hydrographer at 
the Conowingo dam, described the 
great amount of progress that has been 
made in forecasting weather so as to give 
the greatest assistance to operators of 
large power dams. He said that much 
emphasis has been placed on the subject 
of flood control, but that not enough at- 
tention has been given to forecasting 
what is sought to be controlled. He con- 
tended that every drainage district 
should have a hydrologist who would be 
responsible for prognosticating the con- 
ditions which have to be met from day 
to day. 

John G. McKinley of the West Penn 
Power Company was called upon to 
summarize the questions which the chair- 
man had asked power company repre- 
sentatives to submit for discussion. He 
summarized the industry’s needs, as 
shown by the questions and suggestions 
received, as follows: (1) More accurate 
forecasts as to rainfall; (2) more ac- 
curate and longer-range forecasts con- 
cerning general weather conditions; (3) 
more specific information as to the dura- 
tion of unusual weather conditions ; and 
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“Sorry, GENTLEMEN, But Major Potts Gor Lost IN THE BLACKOUT AND Witt Nort BE PRESENT 
to READ His PAPER ON RECENT TECHNICAL ADVANCES IN LIGHTING DISPLAY.” 


(4) more frequent forecasts. Mr. 
McKinley said that it would be of con- 
siderable help if the Weather Bureau 
could step up its dissemination of weather 
information so that utilities could have 
reports that were more current. He sug- 
gested that the daily weather map might 
be published in the newspapers. Periodi- 
cal radio broadcasting of weather in- 
formation was also suggested. 

A. S. Fry, representing the Tennessee 
Valley Authority, was asked to comment 
on that agency’s weather problems. He 
said that although TVA maintains a group 
of forecasters, considerable difficulty had 
been encountered in predicting rainfall. 
Recently, however, the Weather Bureau 
has geen giving TVA forecasts thirty- 
six hours in advance, which have been of 


great assistance. The Authority, Mr. 
Fry said, is looking forward to further 
development of the service rendered to 
it by the Weather Bureau. 


r. C. G. Rossby, assistant chief of 
D research of the Weather Bureau, 
warned against too much optimism con- 
cerning the rapid development of ac- 
curate long-range forecasts. He ex- 
plained that to accomplish such forecasts 
the local weather charts for the entire 
continental United States would have to 
be codrdinated. He pointed out that 
problems of individual utilities cannot be 
dealt with as isolated problems, because 
they are invariably tied in with the basic 
fundamentals of every-day weather 
forecasting. 
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Merrill Bernard of the Weather Bu- 
reau outlined, with the aid of charts and 
maps, the procedure used in arriving at 
a weather forecast. A. K. Showalter and 
Eugene Bollay, also of the bureau, car- 
ried on Mr. Bernard’s discussion by trac- 
ing the history of a number of previous 
forecasts by using a series of chronologi- 
cally arranged weather charts. 

A. B. Campbell, secretary of the 
Transmission and Distribution Commit- 
tee of the Edison Electric Institute, 
spoke briefly on the developments within 
the industry for coping with the 
problems arising from the effects of 
wind and ice on overhead transmission 
lines. He explained that the safety code 
adopted by the National Bureau of 
Standards had lead to some of the de- 
velopments. Studies made by his com- 
mittee in coOperation with the Weather 
Bureau have caused some modifications 
of the safety code, Mr. Campbell said. 

D. C. Hopper, member of the Trans- 
mission and Distribution Committee 
of the Pennsylvania Electric Asso- 
ciation, outlined the work which has 
been done by his committee in compiling 
data over the past thirteen years regard- 
ing ice formations in the state of Penn- 
sylvania. 

Mr. Bernard again addressed the 
meeting, explaining that the Weather 
Bureau renders considerable aid in flood- 
control work. He commended the pio- 
neering steps taken by Pennsylvania 
utilities in the field of flood forecasting. 
One of the greatest problems in connec- 
tion with flood control work, he said, is 
the prompt dissemination of forecasts. 
Mr. Bernard pointed out that the bureau 
is anxious to codperate with private in- 
terests which can benefit from its serv- 
ices, but explained that the bureau is 
limited to the extent that its facilities are 
limited. 


OMMANDER Reichelderfer resumed 
his discussion in order to touch on 
certain points brought out by Mr. Mc- 
Kinley. He called attention to the fact 
Weather Bureau stations answer hun- 
dreds of telephonic inquiries every day. 
He said he wanted to make it clear that 
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the development of upper air studies has 
not reached the stage where all forecasts 
can be entirely accurate. The local air- 
port weather stations can often give val- 
uable information as to how light con- 
ditions during the day will be affected 
by clouds, the Commander said. 

D. M. Little, chief of the aerological 
division of the Weather Bureau, stated 
that his division maintains a 24-hour 
service and that the regional offices often 
receive inquiries from utilities. Asked 
by the chairman if the station at the New 
York city airport, for instance, would be 
receptive to inquiries from Consolidated 
Edison Company, Mr. Little said the 
station would be glad to furnish the 
company with information, but added, 
“We are not drumming up trade because 
we have our hands full with the air- 
lines.” 

Dr. Irving Krick, director of the De- 
partment of Meteorology, California In- 
stitute of Technology, outlined a fore- 
casting service which he has developed 
and which is presently being rendered 
to a number of industries, including sev- 
eral public utilities. As an example, he 
explained the service which is rendered 
to the Detroit Edison Company. Daily 
teletype reports, he said, forecast pre- 
cipitation, temperature, and light condi- 
tions twenty-four hours in advance. If 
sudden changes in conditions occur and 
potentially damaging weather is discov- 
ered approaching the area of the com- 
pany’s system, special warnings are sent 
so that maintenance crews can be held in 
readiness. In other cases, he said, the 
forecasting service has advised the com- 
pany to release such crews which ordi- 
narily might have been held on overtime 
because of uncertain conditions. 


D* Krick explained how his service 
covering precipitation is rendered 
to a hydroelectric plant of the Common- 
wealth & Southern Corporation in the 
Coosa river watershed in Alabama. Also 
discussed was a similar service furnished 
to certain hydro plants of the Appalach- 
ian Electric Power Company. 

Howard Duryea of the Alabama Pow- 
er Company stated that the personnel of 
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his company is building confidence in 
Dr. Krick’s forecasting service. He said 
the service is sufficiently accurate to be 
of real value to the company. 

Walter G. Fielder, hydraulic engineer 
of the Central New York Power Cor- 
poration, stated that his company is mak- 
ing use of a number of small streams on 
which it has a series of 63 hydroelectric 
plants. Our company, he said, subscribes 
to Dr. Krick’s service and while we have 
not as yet had full opportunity to judge 
its value from our standpoint, we be- 
lieve the service can be worked out to be 
helpful to us. 

S. Petterssen, professor of meteor- 
ology at the Massachusetts Institute of 
Technology, predicted that the time is 
not far off when large utilities will find 
it profitable to retain their own meteor- 
ologists. These experts, in cooperation 
with the Weather Bureau, will be able 
to improve the utilities’ service, he said. 

Mr. Petterssen warned against relying 
on weather forecasts for more than three 
or four days in advance, but added that 


as future developments in meteorology 
are made and as cooperation in trans- 
mitting weather information is devel- 
oped between the two hemispheres, re- 
liable prognostications for a week or ten 
days may be made. 

Edward J. Minser, chief meteorologist 
of Transcontinental and Western Air, 
Inc., expressed surprise that more util- 
ities have not made use of the services 
of private meteorologists. He said he 
thought that the many special problems 
of utilities in various parts of the coun- 
try could not be handled through the 
limited facilities of the Weather Bureau 
alone. 

In bringing the meeting to a close, 
Mr. Hamilton stated that utilities are ap- 
parently in need of three kinds of 
weather forecasting service: (1) Warn- 
ings as to all kinds of storms; (2) fore- 
casts covering light, temperature, and 
humidity conditions (more particularly 
for the utility serving a metropolitan 
area); and (3) forecasts as to precipi- 
tation as it affects hydroelectric plants. 





The Regulation of Dividend Distribution under 
The Holding Company Act 


O= of the reform objectives which 
proponents of the Holding Com- 
pany Act of 1935 had in mind in pro- 
moting that legislation was the protection 
of small stockholders or creditors from 
the injudicious distribution of assets 
which might threaten the safety of cor- 
porate investments. The Holding Com- 
pany Act, of course, affects only public 
utility holding companies engaged in in- 
terstate commerce and their subsidiaries. 

However, in view of the persistent 
agitation for a general Federal incor- 
poration statute, it is quite possible that 
the operation of Federal holding com- 
pany regulation in this respect may some 
day turn out to be a model for distribu- 
tion policies of all American corpora- 
tions engaged in interstate commerce. At 
any rate, that is the larger view taken of 
the situation by a sympathetic anony- 
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mous writer in the January issue of The 
Yale Law Journal (volume 49, page 
492). 

The view taken in this article was that 
the need for dividend regulation has be- 
come more and more acute with the 
growing complexity of corporate struc- 
ture. State regulation (through state in- 
corporation statutes) was dismissed as 
“notoriously ineffective.” Prior to the 
Holding Company Act the law governing 
corporate distributions was designed to 
meet the needs of a simple business com- 
munity—a small corporation actively 
controlled or managed by a few stock- 
holders who were generally known 
through creditors. 


OWADAYS, however, the typical 
large corporation is generally con- 
trolled by self-perpetuating management 
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with an interest of its own (in jobs, 
salaries, and active powers), which may 
not always be concurrent with the in- 
terests of the stockholders and may even 
conflict. 

The need for protection from unwise 
distribution of assets arises, it is said, 
out of the temptation of management to 
create an impression of success by un- 
sound accounting and other subterfuges 
indicating earnings. This may result in 
dissipation of needed corporate assets so 
as to pay regular dividends. It is sug- 
gested that voting, as well as nonvoting 
security holders, need such protection in 
this era of such widespread absentee 
ownership that the voting power of com- 
mon shares is often more theoretical 
than practical. 

All regulation along this line ap- 
parently stems from the historic deci- 
sion of the U. S. Supreme Court in 
Wood v. Dummer, 30 Fed Cas 435 
(1824). This opinion, by Mr. Justice 
Story, outlawed a distribution of assets 
to stockholders on the ground that the 


capital stock was a “trust fund” for the 
payment of all debts of the corporation 
—a fund, the preservation of which is 
relied upon by those extending credit to 
the corporation. 

This forthright principle, however, 
proved vulnerable to various forms of 


evasion. Some state laws sanctioned 
dividend payments without regard to the 
impairment of capital so long as they 
were measured by current earnings. 
More states permitted schemes under 
which “capital stock” could be called 
“surplus.” Then there was the plan of 
dividing amounts paid in for no-par 
stock between capital stock and sur- 
plus, thereby creating a “paid-in sur- 
plus,” free, under some state laws, for 
distribution as dividends. Or, if no-par 
stock were not used, capital assets could 
be written down for the same purpose. 
Distribution could even be dressed up in 
the form of a purchase of the company’s 
own stock. In one way or another, so 
long as the corporation was not ren- 
dered insolvent, the state laws did little 
to prevent dividend distribution so de- 
sirable for proxy hunting management. 
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pie 1933 the states have attempted 
to plug these gaps but they still fall 
short of the standard laid down in Wood 
v. Dummer. Thus it appears that the 
rule must be supplemented by practical 
equipment in the form of evidence of 
value beyond that furnished by historical 
cost. 

The help given by the accountant’s 
income statements of recorded past 
earnings is limited. A modern system of 
control over distribution of corporate 
assets to stockholders should be de- 
signed, continued The Yale Law Journal 
commentator, to achieve for the investor 
the adequate capital cushion he is other- 
wise powerless to secure. Such a sys- 
tem would permit new issues of fixed 
obligations only when they did not 
furnish such a large share of the assets 
contributed by all investors as to run 
the risk of reorganization proceedings, 
Furthermore, where disproportionate 
bonded debt already exists, earned sur- 
plus might be restricted until a protec- 
tive cushion has been built up. 

The SEC’s jurisdiction over the dis- 
tribution of a corporation’s assets is 
found in §12(c) of the Act, which makes 
it unlawful for any registered holding 
company or affiliate to declare a dividend 
in violation of rules worked out by the 
commission for the appropriate protec- 
tion of the financial integrity of such 
company or its affiliates. There are 
other statutory powers given the SEC 
along the same line, §6(a) and §7. The 
Journal article analyzes situations which 
might arise and cases which have arisen 
in the exercise of powers by the com- 
mission under these sections. 

By way of conclusion, the article 
stated as follows: 

The cases under § 12 (c) and those under 

§ 6 (a) indicate that the commission has 

made substantial progress in developing a 

program to protect investors in securities 

of public utility holding companies and their 
subsidiaries from losses due to undue with- 
drawals of assets or improperly balanced 
financial structures. The level of regulation 
has passed far beyond that developed in the 
states. Every case before the commission 
represents a situation where the state laws 
offer no impediment to the issue of securities 
or the withdrawal of assets. Furthermore, a 
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system operating through the prevention of 
distributions by “licensing” provisions is 
calculated to be infinitely more effective than 
one which can be enforced only by remedial 
action after the distributions have been 
made. 

A careful scrutiny of the cases, moreover, 
reveals that the commission is appraising 
each situation from a highly practical view- 

int. Consideration of the existence of 
quidation preferences on the preferred 
shares, of unsettled business conditions, 
pending litigation, and adequacy of earn- 
ing power, of liquidity of assets, ratio of 
debt to assets, and soundness of accounting 
methods, makes each case an inquiry into 
the needs and structure of the particular 


business. The proceeding is designed, in 
terms of the particular facts of the case, to 
protect the investor adequately, while grant- 
ing the corporation the flexibility required 
for legitimate corporate purposes. 


tT is this emphasis on individual anal- 
yses which is said to explain the 
deviation of particular decisions from 
the absolute standard of the rule against 
impairment of assets. Thus, in cases in- 
volving refunding bonds and preferred 
stocks, the position of the SEC has gen- 
erally been in excess of the requirements 
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of the rule of Wood v. Dummer. An ex- 
ample of this was the 15 per cent added 
cushion required by the commission in 
the so-called North American Case (de- 
cided January 30, 1939). On the other 
hand, the Public Service of Colorado 
Case (decided August 24, 1939) per- 
mitted lower standards because of the 
financial strength of the corporation. 
There has been some criticism of the 
commission’s leniency in these and other 
cases. The Journal commentator does 
not seem to agree with the position some- 
times taken by the SEC that it should 
tread lightly in refunding situations. The 
article states on this point: 
More susceptible to criticism than alleged 


practices of leniency are two policies of the 
commission which may tend to recur. One 


stacles to permitting the payment of diyj- 
dends to preferred stockholders while aes. 
mon capital is impaired than to permitting 
payments to common stockholders. In its 
cases under § 12 (c), the commission may 
have been justified in permitting preferred 
dividends out of capital surplus, when the 
financial position of the declarant was sound 
and the impairment was a result of account- 
ing manipulations, or when the need for re- 
organization was clear. But in its decisions 
under § 6 (a) the commission has also con- 
sistently imposed restrictions upon common 
stock dividends but none upon preferred 
without expressly considering these factors, 
Unless the commission clearly analyzes the 
rights of the common stockholder in each 
case, the latter may suffer irreparable in- 
jury, when dividends to preferred share- 
holders so weaken the financial structure 
that the full impact of the bankruptcy law 
is visited on the junior equities, 


is the predilection of the commission to Feng are isolated matters of criti- 


side-step an absolute valuation of the assets 
and an absolute decision on the propriety of 
the corporate program. Thus, in the Colum- 


cism. But the commission’s adminis- 


tration, on the whole, is looked upon asa 


bia Gas Case [January 25, 1939], the ulti- distinct advance. The Journal commen- 
mate approval of the reduction was left to tator concluded that the control of 
the vote of the stockholders. The commis- corporate distributions generally is pecu- 


sion is well aware of the ineffectual power 
of the proxy machine to effectuate the de- 


liarly fitted to Federal jurisdiction. Re- 


sires and interests of the stockholders. _ form of the state laws was said to be of 
Worthy of serious 0 syeaeaae _. > doubtful validity because as long as one 
the commission’s attitude that althoug’ corporate “Reno” remains, the regula- 


there is a strong presumption against the 
payment of dividends out of capital or un- 


tory efforts of the other 47 states would 


earned surplus, there are less serious ob- be rendered nugatory. 





Notes on Recent Publications 


CONSERVATION AND RURAL ELECTRIFICATION. 
Address by Harry Slattery, Administrator 
of Rural Electrification, at meeting of Na- 
tional Lawyers Guild. Washington, D. C. 
December 19, 1939. 

In helping to improve some of our farm- 
ing methods and to increase in some measure 


said, “through the efforts of REA and of the 
utilities, electric central station service has 
been made available to more farm people 
than in the preceding three decades since 
rural electrification had its beginnings in the 
United States early in the century.” 


agricultural income, rural electrification con- THE Story oF THE LAMP AND THE CANDLE. 


tributes, in a broad but very real sense, to 
the conservation of agriculture as a basic 
resource of our national life, according to 
Mr. Slattery. He said that is why REA, in 
bringing electricity to rural areas, fits into 
today’s broad movement to conserve Amer- 
ican agricultural resources. 

Touching upon the present scope of the 
Federal rural electrification program, Mr. 
Slattery pointed out that REA systems alone 
thus far have taken electricity to approxi- 
mately 400,000 farm families in 44 states. In 
a forty-fifth state, New Hampshire, a sys- 
tem has just been started. In the four and 
a half years since REA was established, he 
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By F. W. Robin. Oxford Press. New York, 
N. Y. Price $5. 

An historical narrative in popular and en- 
tertaining style about the development 0 
artificial lighting since the time when a pre- 
historic savage first noticed a lump of 
twisted hair continue to burn in a puddle 
of fat near his cave fire to the advent of 
gas and electricity. The book is full of in- 
teresting little nuggets of information, such 
as the fact that some houses were lighted 
by candles as late as 1887 and that gas 
lighting really preceded the “old-fashioned” 
kerosene lamp in most metropolitan cen- 
ters. 





The March of 
Events 


Seeks Tax Replacement 


Ca ownership of power has left 
the state of Tennessee with a revenue 
loss which, according to Governor Prentice 
Cooper, threatens to bankrupt a number of 
counties as well as upset badly the fiscal 
affairs of the state itself. 

Appearing as an advocate of legislation to 
replace a part of the tax loss, Governor 
Cooper told the House Military Affairs Com- 
mittee recently that about 90 per cent of the 
electric utility properties in the state, until re- 
cently an important source of revenue, has been 
taken over by the Tennessee Valley Author- 
ity, municipalities, and codperatives and there- 
by removed from the tax base. 

This, Governor Cooper testified, has created 
a “difficult and vexing problem.” The state, he 
said, can assume a part of the loss, but does 
not have the “means” to absorb it all even if 
the tax structure were altered in important 
respects. 

At the same time, using TVA figures, Gov- 
ernor Cooper told the committee that the pub- 
lic ownership program saves power consum- 
ers more than $7,500,000 annually, or over 
twice the amount of the state’s tax loss, which 
he estimated at approximately $3,000,000. 

Representative May, Democrat of Kentucky, 
chairman of the committee and outspoken 
critic of the TVA, observed that this situa- 
tion “makes it difficult for this committee to 
go on the floor and convince the House that a 
bill of this kind ought to pass.” 

The plight of some of the areas in the TVA 
region was graphically portrayed by W. H. 
Fargason, superintendent of schools in Fan- 
nin county, Georgia. Mr. Fargason testified 
that the purchase of the Tennessee Electric 
Power Company by the TVA removed the 
major source of revenue in his county. He 
pointed out that up until the TVA purchased 
TEPCO, the privately owned utility paid $60,- 
000 of the $75,000 per year in taxes collected 
by the county. The school in the Morganton 
school district would have to be closed, he 
said, because TEPCO had paid $2,500 of the 
$3,200 collected by this district. A number of 
counties in Tennessee have suffered in a simi- 
lar, but somewhat less degree, by the TVA, 
municipalities, and codperatives taking over 
Properties that once served as an important 
source of revenue. 

_ The bill before the committee would estab- 
lish a formula under which the TVA would 
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replace most of the ad valorem taxes lost by 
the states in which it operates. These pay- 
ments in lieu of taxes would come out of the 
TVA gross revenues. The formula provides 
that the payments would amount to 10 -per 
cent of gross receipts in 1941 and that the 
percentage would decrease gradually until it 
reached a flat 5 per cent rate after 1948. 

Hostility of the House Military Affairs 
Committee was emphasized when Represent- 
ative Charles I. Faddis, of Pennsylvania, pro- 
posed a new program which would com- 
pletely upset the Norris-Sparkman plan for 
state and county reimbursement. 

Faddis, a New Dealer and heretofore an 
advocate of the TVA program, proposed that 
the wholesale rates on power charged by the 
TVA be increased, in effect, 100 per cent, and 
that the proceeds be applied three ways: 
First, to national defense, such as manufacture 
of nitrates; second, retirement of the public 
debt; and third, solution of the tax problem 
in states and counties, and that any residue 
thereafter be paid into the Treasury. 

Governor Cooper, asked as to what he 
thought of the proposal, was emphatic in his 
rejection of it, saying that he felt that the 
best results could be obtained from the TVA 
by carrying out the present program. 


Ickes Reports 


Cane approval of the Department of the 
Interior was given the proposed Kings 
Canyon National Park last month in the an- 
nual report to the President of Secretary of 
Interior Ickes. 

Declaring that “there is no more important 
national park project before the country to- 
day,” Ickes reviewed the legislative progress 
of the bill introduced last year by Representa- 
tive Gearhart, Republican of Fresno, but ex- 
pressed disapproval of a committee amend- 
ment which provided for a power project 
within the park. 

Ickes said this was wholly unnecessary, 
“since both the Commissioner of Reclamation 
and the chief of engineers, United States 
Army, stated that the most feasible power and 
irrigation reservoir sites are outside of the 
proposed park, and their plans do not include 
the development of sites within the park.” 

Secretary Ickes subsequently made public a 
report by Bonneville authorities on the feasi- 
bility of a steel industry which could use elec- 
tric power generated at the project on the 
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Columbia river. The Bonneville Administra- 
tion in Oregon was said to be negotiating with 
several iron and steel concerns regarding pos- 
sible establishment of a steel industry in the 
Pacific Northwest to meet normal West coast 
demands in addition to special markets created 
by the expanded national defense program. 
The report was based on a survey of raw 
materials and commercial markets available 
not only in the Columbia river area but also 
at the Grand Coulee project in Washington. 
The Bonneville Administration recently 
took the initial step in a proposed broad 
economic-industrial survey by inviting more 
than 50 Northwest civic organizations to co- 
Operate in preparing an inventory of sites im- 
mediately available for new industries. The 


invitation went to cities located along power 
lines already completed by Bonneville. These 
include Columbia river communities west of 
The Dalles and towns of the lower Willamette 
valley. “This first, fast inventory will be fol- 
lowed immediately by similar surveys,” Ivan 
Bloch, Bonneville’s market development 
chief, declared. 

Bloch urged leaders in the communities in 
which the invitations were addressed to form 
local committees to gather detailed informa- 
tion on the location and size of industrial 
sites, type and cost of available transportation 
and labor, fuel supplies, existing local indus- 
tries, and taxes. He said Bonneville would set 
up a simplified standard procedure to be used 
in collecting and compiling the information, 


Arkansas 


Commissioner Dissents 


A MAJjoRITy of the state utilities commis- 
sion has placed a penalty of 37.5 cents a 
month on 44,000 customers for the benefit of 
three industrial consumers, Commissioner 
Max A. Mehlburger charged recently. The 
charge was made ina dissenting opinion on the 
majority’s order permitting a new gas com- 
pany to serve industries at Okay and Hope. 
All the industries had been customers of the 
Arkansas Louisiana Gas Company. 

Commissioners Thomas Fitzhugh and H. W. 
Blalock wrote the majority opinion several 
weeks ago (see Pusiic Urtinitires Fort- 
NIGHTLY, February 1, 1940, p. 189) authoriz- 
ing the Louisiana-Nevada Transit Company 
of Ada, Okla., to build pipe lines parallel to 
those of the Arkansas Louisiana. 

Commissioner Mehlburger based his charges 
on the outcome of an investigation of the 
Arkansas Louisiana’s rate structure which 
has been in progress for about two years. He 
said he was “convinced that rate reductions” 
over the entire system in Arkansas “will be 
made” after a hearing. He said: 

“The net revenue loss [to the Arkansas 
Louisiana] by the severance of these three in- 
dustrial customers has been estimated at $197,- 
900 per year. The final rate reduction found 
by the department will be decreased by at 
least this amount, which will mean that on an 
average each of the 44,000 other customers of 
the company .. . would pay a monthly bill 
which would be 37.5 cents higher than it would 
have been had the application [of the 
Louisiana-Nevada] been denied.” 

Mr. Mehlburger said this calculation did not 
consider any further decrease in industrial 
revenue which will “necessarily occur” by re- 
duction of rates to other industrial customers 
to a level comparable to those established by 
the Louisiana-Nevada. 

The Arkansas Louisiana Gas Company on 
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January 18th filed an application with the state 
utilities commission asking a rehearing of the 
order authorizing the competition. Under the 
1935 utilities commission law, the Arkansas 
Louisiana may appeal to the Pulaski Circuit 
Court and from there to the Arkansas 
Supreme Court if its petition is denied. 


State Seeks Gas Market 


Yu Arkansas’ newest gas field reported 
shut down because there is no market for 
the product, the state utilities commission re- 
cently announced it was seeking a conference 
with the Oil and Gas’Commission to discuss 
the feasibility of having Arkansas gas dis- 
tributed within the state. 

The utilities commission announced some 
time ago that it believed major companies 
should distribute Arkansas gas if it could be 
serviced at a price comparable to that paid 
for the product brought in from other states. 
Most of the natural gas now distributed in the 
state is piped from Louisiana, Texas, and 
Oklahoma, 

Chairman Thomas Fitzhugh of the utilities 
commission wrote Chairman O. C. Bailey of 
the Oil and Gas Commission: 

“We are particularly interested in helping 
in any way to find a market for gas that is 
now being produced in south Arkansas and 
more specifically in the Magnolia field. We 
believe that benefit would come to the pro- 
ducer and the consumer in this state through 
coéperative effort between your commission 
and this department.” 


Agree to Lower Rates 


HE Oklahoma Gas & Electric Company 
will reduce electric rates to its Arkansas 
customers 7 per cent, effective on March Ist 
billings, and the Arkansas Utilities Company 
slashed its electric rates in three cities ap- 
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proximately 10 per cent, effective with Febru- 
ary Ist billings, the state utilities commission 
announced last month. 

Chairman Fitzhugh said agreements to the 
reductions were obtained by the commission 
after a series of conferences. 

The Oklahoma Gas & Electric Company 
serves Fort Smith, Van Buren, Ozark, Alix, 
Alma, Altus, Branch, Charleston, Hartman, 
Lavaca, Lamar, Mulberry, and Scranton, all in 
western Arkansas. Reductions by the Arkan- 
sas Utilities Company affected Helena, West 
Helena, and Marianna customers. 


The latter company’s water rates to Helena 
consumers were reduced 6.3 per cent, effect- 
ing savings totaling $3,703 annually on the 
basis of 1938 consumption, effective on Febru- 
ary lst billings under the agreement. 

Based on 1939 revenue figures, the Okla- 
homa Gas & Electric reductions will save 
consumers a total of $45,368. On the basis of 
1938 revenue figures, the latest available, re- 
ductions for Helena, West Helena, and Mari- 
anna electric customers under the new 
schedule of the Arkansas Utilities Company 
would effect savings totaling $23,892. 


California 


Hetch Hetchy Appeal Granted 


T= U. S. Supreme Court on January 29th 
agreed to review an appeal by the Secre- 
tary of the Interior in the name of the United 
States from the decision of the U. S. Circuit 
Court upholding the right of the city of San 
Francisco to obtain power from Hetch Hetchy 
dam and distribute it through the alleged 
“agency” of a private utility company. The 
Interior Department contends that the Raker 
Act by which Congress authorized the use of 
Hetch Hetchy power by the city of San Fran- 
cisco precluded the distribution of the same 
by any other means than a public agency. The 
U. S. District Court upheld the Secretary of 
Interior on the original injunction proceed- 
ings, but the U. S. Circuit Court of Appeals 
had sustained the contention of the city of 
San Francisco. 

The interest of the Federal government in 
the situation arises from the fact that the city 
built Hetch Hetchy dam on national park 
property. The city contends its practice of 
turning over the power to Pacific Gas and 
Electric for distribution as its agent does not 
violate the Federal statute. 


Suggests Power Districts 


Hee L. Ickes, Secretary of the Interior, 
on January 21st informed Governor Col- 
bert L. Olson that if California desired to 
purchase the electrical output of the Central 
Valley reclamation project it would have to 
establish local power districts or other proper 
distribution organizations. Mr. Ickes wrote the 
governor: 

“T shall consider the state or its authorized 
agency ready to negotiate with the United 
States for the purchase of power from the 
Project when it has a suitable market for 
power. I should, however, consider the state 
in the preferential market for power only to 
the extent to which it was prepared to market 
that power directly to consumers or among 
public power agencies.” 

Governor Olson had asked Secretary Ickes 
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to outline the government’s position concern- 
ing disposal of power and water from Shasta 
dam in the Central Valley project, which is 
——- to be completed by 1943. 

ecretary Ickes wrote that “it seemed 
clear” that the state should be prepared to 
finance the local power districts or enact 
legislation permitting them adequately to 
finance themselves. 

On the question of water distribution, Mr. 
Ickes said the policy of the Reclamation 
Bureau was to delegate to local irrigation in- 
terests the operation of “features of projects 
which serve them directly with water, pro- 
vided proper organizations, thoroughly repre- 
sentative of all the local interests involved, 
are in a position to assume and to discharge 
the responsibilities thus imposed.” 

Applying these policies to Central Valley, 
Mr. Ickes added, “the Bureau of Reclama- 
tion will operate, for example, such features 
as Shasta dam, reservoir and power plant; 
the after bay and power plant, if any, which 
may be constructed, and Friant dam and 
reservoir.” 

Central Valley proponents of publicly 
owned power-marketing facilities sustained a 
setback on January 24th through the lack of 
a single vote in the state Water Project 
Authority. Divided, 2 to 2, with one member 
absent, the board failed to adopt a resolution 
approving a draft of an amendment for sub- 
mission at the January 29th special session of 
the state legislature. 

The deadlock terminated two days of a 
hearing on the proposal, stoutly championed 
by Director of Public Works Frank 
Clark, to amend the Central Valley Act to re- 
lease $50,000,000 of the authorized $170,000,000 
bond issue. Part or all of the $50,000,000 would 
be used to finance and promote publicly owned 
distribution systems. 

The deadlock left the supporters of the 
power amendment only one hope for action at 
the special session. It was that Governor Olson 
might include the subject in his special ses- 
sion call despite the failure of the water 
authority to recommend it. 
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District of Columbia 


Washington Plan Works Again 


. e District of Columbia Public Utilities 
Commission has allocated approximately 
$575,000 for the 1940 electric rate reduction— 
the thirteenth consecutive reduction under the 
sliding-scale, profit-sharing agreement known 
as the Washington plan. However, the amount 
allocated was somewhat in excess of $100,000 
more than the local electric company, the 
Potomac Electric Power Company, originally 
estimated should be allocated for the 1940 re- 
duction. 

There was also some difference of opinion 
to be ironed out as to whether the entire re- 
duction should be allocated to commercial 
consumers. The commission indicated early 
this month that probably 27 per cent of the 
reduction would apply to residential con- 


sumers, with the balance going to commercial 
consumers. 

Each year the commission adjusts the con- 
sumers’ rates of PEPCO in accord with the 
sliding-scale plan, in operation for many 
years, which permits a rate cut whenever the 
profits of the company exceed an initial rate 
of return of 6 per cent on an agreed valua- 
tion. 

On the basis of final tabulation by the com- 
mission as to details of expenses and receipts 
for the past year, there was an excess of over 
$1,000,000 above the basic 6 per cent rate of 
return (which worked out at $575,000 for the 
consumers’ share). The company had not defi- 
nitely indicated whether it would prosecute 
any protest over the difference between its 
estimation of the excess profits and the com- 
mission’s estimate. 


Kansas 


Get Voluntary Reduction 


| oe eage and commercial customers in 
Topeka and suburbs will benefit from 
another voluntary reduction in the price of 
electric service, effective with billings on and 
after March 1, 1940, according to an an- 
nouncement made recently by Deane Ackers, 
president of the Kansas Power & Light Com- 


pany. 

This made the sixth major reduction in the 
price of Topeka’s electric service since 1928. 
The average cost of residential and commer- 
cial electric service to the consumer has been 
reduced between 40 and 50 per cent since the 
latter ’20s. The new prices are based on 
quantity consumption—the more one uses, the 
less the average cost per kilowatt hour. Mr. 
Ackers stated: 


“The company in effecting these lower 
prices is carrying out a long-range program 
which was established more than ten years 
ago, of sharing with its customers the bene- 
fits resulting from operating efficiencies and 
increased use of its service. When this pro- 
gram was commenced, we believed that by 
periodically establishing the prices of our serv- 
ice at lower levels consistent with sound 
business practices, that the advantages of full 
use of electric service would be made avail- 
able to more of our customers. It is gratify- 
ing to know that such has been the case and 
that the plan has been justified. As a result, 
our customers have been saved many thou- 
sands of dollars over the period in question. 
This has been accomplished during an era 
when the prices of the majority of com- 
modities have increased.” 


Michigan 


Loses Test Case 


Ka Federal government scored a victory 
last month in what was considered a test 
case of whether Federal authorities may 
prosecute a public utility which furnishes serv- 
ice to a law violator. 

A jury in Federal court returned a verdict 
at Detroit convicting the Consumers Power 
Company and two of its representatives on a 
charge of conspiracy to violate internal 
revenue laws. Testimony in the trial was that 
Consumers Power served gas to illegal distil- 
lers in nearby Macomb county. The two 
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representatives convicted were Ralph W. 
Clark, district manager in Mt. Clemens, and 
W. A. Bertke, district engineer. 

Clark had testified he was aware of at least 
one instance in which gas was delivered for 
illegal distilling purposes, but he said he be- 
lieved the company was obliged to serve who- 
ever applied and abided by regulations. _ 

Holding the government failed to prove in- 
tent to defraud against the company, Clark, 
and Bertke, the defendants on January 23rd 
appealed to the circuit court of appeals at 
Cincinnati their convictions on charges of con- 
spiracy to violate the internal revenue laws. 


244 





THE MARCH OF EVENTS 


Missouri 


Refuses to Sell Wholesale 


HE Union Electric Company recently re- 

fused to supply electricity at wholesale 
to the city of St. Charles for distribution 
through a municipally owned system, one of 
the proposals submitted to the company by 
Mayor Adolph Thro in negotiations concern- 
ing rates and purchase of equipment. 

It was explained by the company that it had 
660 customers outside the city limits, receiv- 
ing electricity over the same distribution sys- 
tem in use in the city, and that rates to these 
customers would have to be increased greatly 
if the company lost its patrons in the city. 
The city’s proposal would have set up an 
arrangement similar to one used in Kirkwood, 
where the municipal government buys elec- 
tricity from the company at wholesale rates 
and sells it in turn to property owners. 

In reply to another proposal by the city of 
St. Charles, asking for a new bid for supply- 
ing street lighting, the company offered the 
city a rate $1,684 a year less than now paid. 
The company now supplies equipment and 
electricity for 318 street lights at $8,439 a year; 
the new offer is to supply the same service 
for $6,753 a year. 

The company also had been asked to supply 
figures at which it would sell the street-light- 
ing equipment to the city, for operation as a 


municipally owned distribution system. It 
offered the equipment, including wiring, lights, 
transformers, and switchboards, at $16,340, 
plus a rental of $976 a year for poles and 
cross-arms. 


Tax Rise Bill Passed 


Oe to increase license taxes of 
busses and service cars were passed by 
the St. Louis board of aldermen last month. 
The increase on busses, estimated to cost the 
Public Service Company an additional $70,- 
000 annually, is from 3 per cent of gross re- 
ceipts to 5 per cent. On service cars it is from 
an average of about $8 a year to a flat rate of 
$25, estimated to swell city revenue by $6,- 
800 a year. 

With five members absent, the vote was 
unanimous on the bus bill, but one alderman 
voted against the service car measure, saying 
he had been told some of the drivers did not 
clear more than $10 a week. The board 
amended this bill to cut the charge from $100 
a year. 

Bus lines operating partly in the suburbs 
will be taxed only in proportion to the city 
sections of the routes. Busses also pay 
a separate tax of $25 a year for vehicles 
carrying forty passengers or less, or $50 for 
larger ones. 


Nebraska 


Approves Power District 


ow B. FRICKE, president of the Loup River 
e and Consumers Public Power districts, 
recently voiced qualified approval of plans by 
a Lincoln group to form a public district for 
acquisition of the Iowa-Nebraska Light & 
Power Company. He commented: 

“If the men promoting the organization of 
a district at Lincoln are really in sympathy 
with the public power program in Nebraska, 
and if their objective is to give cheaper elec- 
tricity to the people, we are heartily in favor 
of their organization to acquire the Lincoln 
Properties of Iowa-Nebraska.” 

Petitions for formation of a Lincoln dis- 
trict (to be ready if Iowa-Nebraska proper- 
ties are offered for sale) were being circu- 
lated in Lincoln late last month. 

L. R. King, president of the lowa-Nebraska 
Light & Power, recently issued a statement, 
which stated in part as follows: 

“Because of recent inquiries which have 
come to me, it seems desirable to restate the 
Position of this company with respect to the 
sale of its property or any part of it. In the 
first place, since the negotiations to sell our 
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Nebraska electric properties to the PWA 
hydroelectric districts were called off in Janu- 
ary, 1939, there have been no negotiations for 
the sale of any of our utility properties, nor 
are there any such negotiations pending or 
contemplated. 

“As a matter of fact, we are now complet- 
ing a construction budget for 1940 which means 
the expenditure of nearly three-quarters of a 
million dollars for replacements and im- 
provements to our power houses, transmission 
lines, and distribution systems, both gas and 
electric. If we expected to sell our property 
we certainly would not expend this amount of 
money for improvements in our property and 
for service to our customers.” 


Ask No More Allotments 


OLONEL E. W. Clark, acting commissioner 

of public works, declared recently that 

the three major Nebraska hydroelectric dis- 

tricts, whose representatives conferred with 

Public Works Administration officials at 

Washington last month, “have made no re- 
quest for additional allotments.” 

He declared the attitude of the PWA toward 
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an arrangement of joint operation between the 
three districts is “sympathetic, as it will not 
only conserve water to the state, but will have 
favorable effect upon the government’s posi- 
tion as bondholder.” 

He explained “the public power districts of 
Nebraska last October by resolution of their 
boards agreed to operate in connection to 
effect conservation and economies. Since that 
time they have been working on an agree- 
ment to this end and... have brought a tenta- 
tive plan to the Public Works Administration 
with a request that such modifications be made 
in the terms of the bonds as will permit such 
operation. An agreement has been reached on 
general principles, but final details remain to 
be worked out.” 

Representatives hope to obtain extension of 
maturity dates on bonds, it was said. 


Company Declines Sale 


T= Northwestern Public Service Com- 
pany declines at this time to negotiate for 
sale of its properties at North Platte, com- 
pany President A. B. Sanborn informed Guy 
C. Myers, New York financier, by letter made 
public last month. 

Myers was authorized by the city council 
to seek negotiations with the company for pos- 
sible sale to a consumers’ district. Sanborn 
wrote: 

“We believe the sentiment opposing sale of 
our property has not changed since our nego- 
tiations were terminated something over a 
year ago and until we are satisfied that the 
people of North Platte wish us to dispose of 
our property it would appear fruitless to nego- 
tiate with you for the sale.” 


New York 


Efforts to Create State SEC 
Renewed 


A RENEWED effort was begun last month for 
the creation of a state securities commis- 
sion, modeled somewhat after the Federal 
body and having adequate power to regulate 
all those selling securities to the public within 
the state. Robert F. Wagner, Jr., Democrat, 
introduced a bill along these lines in the state 
assembly, and Senator John T. McCall was 
planning to offer a companion measure in the 
upper house. 

However, observers were unwilling to con- 
cede the legislation much success. A similar 
bill was sponsored by Senator McCall last 
year and it was regarded as likely that the 
present measure, because of its controversial 
nature, would be left untouched in committee 
in the interests of a short session and legisla- 
tive “harmony.” 


The present New York law, generally known 
as the Martin Act, provides penalties for 
fraud but gives the attorney general’s office 
which administers it no supervisory powers. 
This bill confers upon the new commission 
preventive as well as punitive control over the 
field covering those who issue as well as those 
who sell securities. 

Asserting that enactment of the measure 
would codrdinate state regulation with the 
Federal Securities Act and the Securities and 
Exchange Act, Assemblyman Wagner denied 
that his proposal would involve any duplica- 
tion by the Federal and state agencies. 

The state SEC would be a bipartisan 
agency consisting of three members appointed 
by the governor with advice and confirma- 
tion of the senate. They would have 3-year 
terms and would have power to conduct in- 
vestigations, administer registration of brok- 
ers, and take any other necessary steps to carry 
out the purpose of the act. 


=e 
Ohio 


Offers “Way Out” 


OINTING out that Cleveland’s three pending 
utility franchise controversies—with the 
Cleveland Railroad Company, the East Ohio 
Gas Company, and the Cleveland Electric II- 
luminating Company—would ultimately cost 
the taxpayers and the companies’ customers at 
least $1,500,000, the Citizens League, in a 
bulletin released last month, advocated a slid- 
ing-scale plan of fixing utility rates and re- 
turns on capital in order to provide service 
at cost. 
Such a plan, the league said, would entail 
these salient features: 
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1. A franchise grant by the city under which 
the city and a utility company would agree on 
the latter’s capital value as a basis for de- 
termining rates to be charged and dividends 
to be paid. 

2. Supervision of utility services by the 
municipality to the extent necessary to see 
that service is satisfactory and that accounts 
are kept properly. 

A rate control fund as a “barometer” to 
determine when rates should go up or down at 
fixed periods. 

4. Provisions permitting an increase in rates 
of return on stock under certain conditions as 
an inducement to prudent management. 
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Although recognizing that some utility com- 
panies have presumed upon their franchise 
rights to exploit the public, the league said it 
believed that “this charge of selfish and short- 
sighted policy on the part of utility com- 
panies is probably less applicable to the three 
Cleveland companies now negotiating fran- 
chises than in most cities of the country.” 


Ask Right to Vary Rate 


pe Ohio Edison Company of Akron re- 
cently asked the state utilities commis- 
sion for authority to vary industrial rates with 
coal prices and tax fluctuations “probably be- 
cause of the European war.” 

The firm seeks to add to its rate “any new 
or increased tax” in all its divisions, and to 
increase or decrease kilowatt-hour tariffs 
0075 cents for each 10 cents a ton variation in 
coal costs above $2.10 or below $1.60 in the 
Akron and Youngstown divisions, and over 
$3.90 or below $3.10 in the Springfield divi- 
sion, 

Any variation between sums specified in each 
case would not affect rates. The company 
asserted that the change would “not add any 


profit” to operations, and would affect only 
280 of its 199,000 customers. 


Gas Schedule Approved 


NEW rate schedule for the Ohio Fuel Gas 

Company, to be applied to rural areas in 
Cuyahoga, Medina, Richland, Crawford, 
Marion, Wyandot, Hardin, Allen, Wayne, 
Holmes, Ashland, and Lorain counties was 
approved last month by the state public utili- 
ties commmission. 

Principal feature in the new schedules was 
reduction from $1.50 to $1 of the minimum 
monthly charge. Net rates for use of gas 
remained unchanged for those who pay bills 
promptly. For instance, the new schedule 
charges 15 cents a hundred for the first 1,000 
cubic feet, or $1.50, and provides a penalty of 
5 per cent and not less than 10 cents for de- 
layed payment. The old schedule set up a 
charge of $1.55 for the first 1,000 cubic feet 
and allowed a 5-cent reduction for prompt 
payment. 

The new schedule also provides a charge of 
6 cents for the next 9,000, 54 cents for the 
next 190,000, and 5 cents for all over 200,000. 


Oklahoma 


Electric Rates Cut 


A‘ annual reduction of about $500,000 in 
electric rates by the Oklahoma Gas & 
Electric Company, effective March Ist, was 
agreed to last month by a majority of the 
state corporation commission, Reford Bond, 
chairman, announced recently. Bond said he 
understood $200,000 of the voluntary reduc- 
tion would be a saving on bills of Oklahoma 
City consumers served by the company. There 
was no confirmation of the figure from the 
company, however. 

The reduction affects the 206 cities and 
towns in Oklahoma served by the company. 
Rate schedules were yet to be worked out. 

Chairman Bond and Ray O. Weems, who 
form the controlling majority of the state 
commission, negotiated for the reduction and 
made the announcement along with a state- 
ment by company officials. 


Similar negotiations were reported under 
way with the Public Service Company of 
Oklahoma. 


GRDA Granted Extension 


60-pAy extension to March 26th for com- 

pletion of the $20,000,000 hydroelectric 
project was granted to the Massman Con- 
struction Company last month by the Grand 
River Dam Authority. 

The Authority also granted more time to 
Public Works Administration officials for 
study of qualifications of T. E. Thompson, 
Shawnee city manager, proposed by the 
GRDA for general manager. Final approval 
for the GRDA’s first power contract, with 
Chelsea, was withheld pending assurance any 
savings in power costs would be passed on to 
consumers. Chelsea operates a municipally 
owned system. 


Oregon 


Hearing Delay Asked 


_— Harry M. Kenin and the group 
which recently petitioned for a public 
hearing on Portland’s newly reduced power 
rates last month advised Public Utilities 
Commissioner Ormond R. Bean that they are 
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willing to delay the hearing until the rate 
revision has been completed. 

Portland General Electric Company and 
Northwestern Electric Company recently an- 
nounced a new schedule of domestic rates, 
but have not yet announced new commercial 
rates. 
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Bean asked Kenin to specify whether the 
petitioners wanted the hearing to cover 
domestic rates alone or both commercial and 
domestic rates, and Kenin’s letter was in re- 
ply. Kenin wrote: 

“We do not desire to proceed piecemeal and 
are content to await the presentation of 
rates in final form. We trust that your 
office, which is charged with protecting the 
public, will not permit the public utility com- 
panies to act in a dilatory fashion. Should 
the private utilities attempt to unnecessarily 
delay the publication of rates for political 
reasons, your petitioners will urge your office 
to set an immediate date for a hearing.” 

The state hydroelectric commission re- 
cently reported that citizens of Portland 
could go into the power business at a cost of 
$32,000,000 and effect “a substantial reduc- 
tion in rates.” 

The 56-page report on the advisability of 
creating a Portland People’s Utility District 
was issued by Chairman George W. Joseph. 
It said: 

“An analysis of the estimated annual costs 
and annual revenues under the level of rates 
in effect August 31, 1939, as set forth in the 
engineering report, would seem to indicate 
that there is sufficient surplus under the con- 
ditions indicated to make possible a sub- 
stantial reduction in rates. 

“Rate reductions would normally be made 
only when justified by the financial condition 
of the district, and after the accumulation of 
reserve funds to care for possible emergen- 
cies. In this connection it should be remem- 
bered that part of the amounts paid in by con- 
sumers would be going toward debt retire- 
ment.” 

Harry M. Kenin, chairman of the Bonne- 
ville-for-Portland Committee which  re- 
quested the report, announced that petitions 
to insure a PUD vote in the May 17th primary 
would be circulated immediately. 

Franklin T. Griffith, Portland General Elec- 
tric president, charged the state hydroelec- 
tric commission’s report on the feasibility of 
the Portland Public Utility District was 
“utterly foreign to equity and fair dealing.” 
Griffith said the commission proposed a 
“surgical operation” removing “the head, legs, 


and arms” of the private utility, to be re- 
placed by tax-exempt Federal government 
facilities, 


Rejects Bonneville Offer 


HE Eugene water board, which controls 

the city’s municipal power project, voted 
last month to proceed with construction of a 
$510,000 steam stand-by plant. The action 
was coupled with the decision to reject offers 
of Bonneville dam power over the new dis- 
tribution line built from Vancouver, Wash, 
at a cost of $2,000,000. 

The water board has frequently asserted 
that it would be cheaper for the city to build 
and operate the additional generating 
facilities than it would be to purchase Bonne- 
ville power for its residents. 

The Bonneville Administration had counted 
on Eugene sales to aid in its load-building 
program. The action was said to climax a 
period of bitter controversy between the city 
and Bonneville Administration representa- 
tives, who were pushing the use of the 
Federal agency’s service. Fear of the loss of 
independence in the conduct of its utility 
operations also was believed to be a factor 
in the city’s determination to reject Bonne- 
ville power. 

Bonneville Administrator Raver said the 
government’s transmission line from Bonne- 
ville dam to Eugene is “fully justified” de- 
spite the city’s failure to execute a power 
contract. He stated: 

“If the city can generate power in a new 
steam plant at a lower cost than we can de- 
liver hydroelectric power, it should build the 
steam plant. Personally, I do not believe it 
can be done.” 

Last month the cities of Monmouth and 
McMinnville executed 20-year contracts with 
the Bonneville Administration, the former for 
purchase of 400 kilowatts of energy and the 
latter for the sale of 1,000 kilowatts of firm 
and varying amounts of surplus energy. De- 
livery will be made to Monmouth as soon as 
the city has acquired or purchased a distri- 
bution system. The McMinnville contract 
will become effective upon ratification by the 
voters under a provision in the city’s charter. 


Pennsylvania 


The new rates will be: First 10 kilowatt 
hours, 75 cents; next 30 kilowatt hours, at 
5.5 cents; next 85 kilowatt hours, at 3 cents; 
and ail over 125 kilowatt hours, 2 cents. 


Company Reduces Rates 


HE state public utility commission on 

January 24th announced the Keystone 
Public Service Company, operating in Craw- 
ford and Venango counties, had agreed to re- 
duce rates in the amount of $120,800 a year, 
effective on all billings resulting from meter 
readings after February 15th. 
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The Harrisburg residential rate is 75 
cents for the first 7 kilowatt hours; 5.5 cents 
apiece for the next 60; 3 cents apiece for 
the next 63; 2 cents apiece for the next 120; 
and 1.5 cents apiece for all others. 
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Tennessee 


Appliance Promotion Cut 


t was reliably learned recently that the 
| Nashville Power Board would cut 
drastically its budget for sales promotion in 
the electrical appliance field. Nashville Elec- 
tric Service is spending approximately $112,- 
000 annually in promotion work, field work, 
and advertising to aid appliance dealers in 
sales increases and to stimulate additional use 
of the heavier electrical appliances. 

The board will probably cut this budget 
nearly in half, it was learned. Members of the 
board and General Manager James Carnes, 
however, have expressed themselves as not in 
favor of any curtailment of newspaper ad- 
vertising. They have indicated that, in their 
opinion, the newspaper advertising has been 
the most effective of the advertising media. 

The board has had several discussions with 


representatives of appliance dealers relative 
to the local sale of appliances, and had re- 
fused any definite commitment to dealers that 
NES would stay out of the appliance field, it 
was said. 

Sales of power to homes dropped slightly 
for December as compared with November, 
1939, reports showed. Commercial and in- 
dustrial power consumption showed an in- 
crease, but the use of power by residences 
was said to be far short of the 92,000,000 
kilowatt hours forecast by the TVA ‘for 
NES’ first year of operation. 

At a recent round-table discussion between 
a committee of electrical appliance dealers 
and members of the Nashville Power Board, 
it was suggested that NES buy electric water 
heaters at wholesale prices and “lend” them 
to low-income power users to increase general 
power consumption, 


Texas 


Gas Rate Cut 


EDUCTION of 5 cents per thousand cubic feet 
Rin gas rates affecting Lubbock and 40 
other Panhandle and South Plains towns 
served by the West Texas Gas Company was 
announced last month by Ray F. Finchey, 
vice president and general manager of the 


company, whose office is in Lubbock. The 
reduction, the third made within the last four 
years, will be a saving of $100,000 a year 
to patrons served by the company. The 
cut became effective with the January bills. 

The first 2,000 cubic feet carries a minimum, 
with the next 48,000 cubic feet being reduced 
from 50 cents to 45 cents. 


Washington 


Bonneville Acquires Property 


Tz Bonneville Power Administration on 
January 22nd acquired the Willapa Elec- 
tric Company’s 66,000-volt transmission line 
in northern Pacific county, and its substation 
on the outskirts of the city of Raymond. It 
was Bonneville’s first purchase of a private 
utility property for .ncorporation into its own 
Northwest power grid. 

At the same time, Pacific County Public 
Utility District took over the Willapa Com- 
pany’s retail distribution lines and became the 
third Washington PUD actually to acquire a 
private utility system for the sale of power to 
farms, homes, and business in its area. 

The transfer was the result of a 3-way 
contract executed in March, 1939, between 
Bonneville, the Pacific district, and the Wil- 
lapa Company. The Willapa Company re- 
ceived a check for $136,000 from Bonneville. 
The balance of $20,000 will be paid to the 
company by Bonneville as soon as remaining 
minor details of the transaction have been 
handled. 
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Rate Cut Slated 


Ghee Harbor residents in rural sections 
of the county will be the first to receive 
cuts in public power rates, Robert W. Beck, 
manager of the public utilities district, said 
recently. The PUD announced it would not 
charge farmers for extending power lines to 
their property and would charge commercial 
power users in rural areas the same minimum 
billing charged city consumers for like service. 

In all other respects, the same rate sched- 
ules in force under the Grays Harbor Rail- 
way & Light Company have been adopted, 
at least temporarily, by the district. 

The action on rates was in the form of a 
resolution adopted by commissioners regu- 
lating the use, sale, and prices of electric cur- 
rent applicable throughout the entire area 
served by the company, and was effective as 
of January 15th, the date the PUD acquired 
the holdings. 

Transferring of facilities from private to 
public ownership prevented an immediate rate 
reduction, Beck said. 
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The Latest 
Utility Rulings 


Holding Companies Not Entitled to Exemption 
As Predominantly Public Utilities 


HE Securities and Exchange Com- 

mission, in two recent cases where 
exemption from the Holding Company 
Act was denied, disposed of several 
theories advanced to support the exemp- 
tion claim. These applications were made 
under § 3 (a) (2), which relates to 
holding companies which are predomi- 
nantly public utility companies operating 
in the state of organization and in con- 
tiguous states. 

In each of these cases the commission 
considered the relative size of the sub- 
sidiaries and their business as compared 
with the size and business of the appli- 
cant. In one case, the investment of the 
holding company in its subsidiary was 
approximately 11.75 per cent of the total 
assets of the holding company and the 
subsidiary. The commission refused to 
regard these figures as determinative, 
however, since it was said to be common 
knowledge that control over extensive 
operating facilities may be obtained 
through a minimum of investment. 

Large gross income from utility prop- 
erties compared with relatively small in- 
terest and dividends received from util- 
ity subsidiaries was not considered, 
alone, a sufficient ground for exemption. 
The commission said that even though a 
holding company derives a relatively 
small proportion of its income from 
equity securities of operating companies, 


it may, by virtue of the equity securities 
which it holds, control a far-flung system 
of utility property. 

In both of these cases the commission 
followed earlier rulings that the mere 
fact that an applicant might now be sub- 
ject to many of the sections of the Act, 
because of its being a subsidiary of a reg- 
istered holding company, does not em- 
power the commission to grant exemp- 
tion as a holding company unless it 
comes within those provisions authoriz- 
ing exemption. 

In the West Penn Power Company 
Case the commission refused to disre- 
gard one of the subsidiaries, even though 
the applicant had committed itself to the 
sale of this company’s stock. The com- 
mission pointed out that no definite time 
for the sale had been set. It was said 
that in an application under this section 
of the law the commission must consider 
the applicant’s position as it appears at 
the time of the hearing, not as it may 
appear at some undetermined future 
date. 

In the Potomac Edison Company Case 
it was further held that an exemption 
does not turn upon the question whether 
or not the holding company and its sub- 
sidiaries form a single integrated system. 
Re Potomac Edison Co. (File No. 31- 
122, Release No. 1789) ; Re West Penn 
Power Co. (File No. 31-129). 


e 


Proof Must Be Presented by Utility Claiming 
Rate Base above Original Cost 


\ 7 1Ews of the Federal Power Commis- 
sion on rate making, particularly on 
the question of rate base, are contained in 
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the recent decision on wholesale charges 
of the Interstate Power Company. Rates 
were based on the original cost of the 
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THE LATEST UTILITY RULINGS 


property as found by the commission. 
There was no evidence of record of re- 
production cost of the facilities involved. 
The commission, however, denied a mo- 
tion to dismiss the proceedings based on 
the ground that the record was insuffi- 
cient to permit any order fixing just and 
reasonable rates. 

It was contended by counsel for the 
power company that the burden of proof 
was on the commission to show that the 
rates were not just and reasonable and 
that the commission representatives had 
presented no proof of reproduction costs. 
The commission rejected these conten- 
tions with the statement: 


No basis, however, can be found for the 
contention that such evidence is necessary 
before the reasonableness of an existing, or 
of a proposed, rate may be determined by 
this commission. ... The original cost of the 
facilities considered herein is good evidence 
of their value at the time of construction, 
and that, if it is necessary to determine the 
present “fair value” thereof, such cost will 
continue to measure such value so long as 
there is no change in the level of applicable 
prices. McCardle v. Indianapolis Water Co. 
272 US 400, 410. If present reproduction 
costs new do not differ from such original 
costs no advantage would be gained by en- 
cumbering the record with evidence with re- 
spect thereto. If present reproduction costs 
are lower than the original costs, the evi- 
dence thereof would be of no benefit to the 
respondent. If it was the contention of coun- 
sel for the respondent that present reproduc- 
tion costs new are higher than the original 


, 


costs of the facilities involved, and that the 
use of the latter as the basis upon which 
rates are to be established herein would re- 
sult in confiscation, the burden of proof that 
such would be the result was clearly upon 
the respondent. Respondent offered no evi- 
dence to indicate or suggest that the original 
cost of the facilities considered herein is 
not good evidence of their fair value or that 
there had been a change in the level of ap- 
plicable prices that would reflect a different 
rate base. Full opportunity was given 
respondent to introduce evidence and it re- 
fused to do so. 


Sale of electricity by the Interstate 
Power Company to the Albany Lighting 
Company was held unquestionably to be 
a sale at wholesale and a sale in interstate 
commerce. It was said that when the 
Interstate Power Company put electric 
energy into the transmission line of the 
Albany Lighting Company at the point of 
interconnection of their facilities, there 
began a continuous transportation from 
the place of generation in the state of 
Iowa to the actual consumer in the state 
of Illinois. The passing of custody or 
title at intervening points without arrest- 
ing the movement to the destination did 
not affect the essential nature of the 
business. 

A rate of return of 6 per cent upon the 
rate base in the opinion of the commis- 
sion, would be just, reasonable, and com- 
pensatory. Re Interstate Power Co. et al. 
(Docket No. IT-5485). 


e 


Interest Rate and Illegal Transaction Preclude 
FPC Approval of Securities 


oe for the issuance of stock, 
including 8 per cent noncumulative 
dividend preferred shares, was denied by 
the Federal Power Commission. The 
commission said it was not denying the 
opportunity to accomplish, in a proper 
way, an improvement in the corporate 
structure, but it objected to the dividend 
rate. 

The proposed financing was for the 
purpose of providing a somewhat greater 
assurance of ability to secure funds to 
meet long-term obligations maturing in 
1941. A common stock capital reduction 


was desired to make possible a credit to 
capital surplus account, against which an 
acquisition adjustment account could be 
written off. The proposed financing was 
considered objectionable, first, because it 
would place in the market an 8 per cent 
preferred dividend share; and, second, 
because the requested authorization 
would, in effect, ratify a previous secu- 
rity issue for which no authorization by 
the commission had been obtained. 

* Formerly the company had outstand- 
ing 7 per cent cumulative dividend pre- 
ferred shares. It proposed to issue half 
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as much in aggregate par value amount 
of 6 per cent cumulative dividend pre- 
ferred shares and the other half in 8 per 
cent noncumulative dividend preferred 
shares. Annual dividend requirements, 
if earned, would remain the same as 
formerly, but, if not earned, would ac- 
cumulate at the rate of only $3 per $100 
aggregate amount of par value of pre- 
ferred shares instead of $7 yearly. The 
commission said: 

Notwithstanding the fact that the com- 
pany’s position would be either unchanged 
or bettered, .we believe that the issuance of 
the proposed 8 per cent preferred shares, 
with the approval of this commission, would 
be misleading and would tend to create con- 
fusion as to the justifiable rate of return 
on such a security. Under present condi- 
tions we are of the belief that authorization 
of an 8 per cent preferred stock is not com- 
patible with the public interest. 

Last year the company, without com- 
mission authorization, had purported to 
effect a substantive change in dividend 
rights by amending its articles of incor- 
poration and subsequently overprinting 
a legend stating the changes on outstand- 
ing share certificates. The dividend right 


had, in this way, been changed from a $7 
cumulative preferred dividend to a $3 
cumulative preferred dividend, plus a $4 
noncumulative preferred dividend. 

The commission said it was now asked 
to approve a change in the form of the 
shares in which a substantive change 
should be clothed. The commission was 
of the opinion that the earlier transaction 
constituted an issue of securities within 
the meaning of the statute. Moreover, 
the commission held that it had no power 
to ratify the transaction. The commis- 
sion, it was ruled, must approve secu- 
rity issues before their issuance. It was 
said further: 


But to grant the present application would 
be to authorize the issuance of new securi- 
ties in exchange for the illegally issued (and 
therefore void or voidable) securities pur- 
ported to have been issued heretofore, there- 
by in effect indirectly ratifying what we 
have no power under the Act to directly 
authorize. This seems to us sufficient in it- 
self to require that the present application 
be denied. 


Re Nevada-California Electric Corp. 
(Docket No. IT-5581, Opinion No. 42). 


e 


Federal District Court Not Permitted 


To Restrain 


HE United States Supreme Court 

held that a Federal district court 
was barred by § 265 of the Judicial Code 
from restraining a suit in an Oklahoma 
court to recover under a supersedeas 
bond. That the injunction was a restraint 
of the parties and was not formally di- 
rected against the state court itself was 
said to be immaterial. 

This decision was made in a case 
where rate litigation had been deter- 
mined adversely to a gas company. Dur- 
ing the litigation a supersedeas bond had 
been posted and a customer sought to re- 
cover overcharges under this bond. A 
Federal district court granted an injunc- 
tion against the suit for recovery, was 
sustained by the Circuit Court of Ap- 
peals, and reversed by the Supreme 
Court. 
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State Action 


The Supreme Court, however, re- 
jected other grounds on the appeal. It 
had been contended that the customer, a 
Delaware corporation, was improperly 
sued in the Federal district court in 
Oklahoma. This objection was said to be 
unavailable since the company had desig- 
nated an agent for service of process “in 
any action in the state of Oklahoma.” 
The Federal district court, it was held, 
was a court of Oklahoma within the 
scope of that consent. 

A claim of res judicata based on a prior 
determination by the supreme court of 
Oklahoma was disposed of by following 
the ruling of the state court against the 
plea of res judicata. The Supreme Court 
declared that on that issue the state law 
was determinative. Oklahoma Packing 
Co. v. Oklahoma Gas & Electric Co. et al. 
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THE LATEST UTILITY RULINGS 


Commission Not Bound by Previous 
Rulings on Depreciation 


BJECTION was made by utility com- 
O pany representatives, in a municipal 
acquisition case, that the commission in 
determining accrued depreciation had 
not followed earlier rulings. The com- 
mission had figured depreciation at a 
rate of 14 per cent instead of 1 per cent. 
The point had been urged that in 1915 in 
arate case the commission figured three- 
fourths of 1 per cent as appropriate for 
the depreciation expense, and 1 per cent 
in 1924. The commission said, however : 


In this connection it may as well be 
pointed out that we do not feel concluded 
by the use of the rates for depreciation ex- 
pense used in the 1915 and 1924 cases. The 
reports of those cases do not indicate that 
any controversy existed as to the propriety 


of the rates of depreciation used, but re- 
gardless of whether the utility was limited 
to these rates of depreciation in the compu- 
tation of expenses or would have been so 
limited over its objections, we should not 
be bound in determining an appropriate rate 
of depreciation, whether for the purpose of 
determining accrued depreciation or for the 
purpose of computing current expenses, by 
what has been assumed to be proper in the 
past. Depreciation is a matter which can be 
demonstrated only by experience and as ex- 
perience accumulates judgment as to what 
is necessary and adequate as an allowance 
for current depreciation becomes more ac- 
curate. The amount of accrued depreciation 
which we have considered as having taken 
place in the property and plant is more sup- 
portive of a 14 per cent allowance than of a 
1 per cent allowance. 


Re City of Merrill (2-U-1293). 


Simplification of Corporate Structure 


Under Holding Company Act 


A application for approval of a pro- 
posed plan of corporate simplifica- 
tion pursuant to § 11 of the Holding 
Company Act was granted by the Se- 
curities and Exchange Commission. The 
commission agreed with the company’s 
statement that its corporate structure 
was unduly and unnecessarily compli- 
cated and that voting power was inequit- 
ably distributed among its security hold- 
ers. The plan of simplification was sub- 
mitted for the purpose of enabling the 
company to comply with the require- 
ments of § 11 (b) (2). 
_ Although the company also included 
in its application a declaration pursuant 
to Rule U-12E-5 with regard to solici- 
tation material and a declaration pur- 
suant to § 7 with respect to the issuance 
of securities pursuant to the plan, the 
commission held that these were un- 
necessary. It was noted that an applica- 
tion under § 11 (e) is to be regarded as 
embracing all proceedings included in 
the plan. 

The commission held that common 
stock should participate in the recapital- 
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ization, although there was little, if any, 
book value back of the common stock. 
Book value, said the commission, was 
not conclusive as to the right of the com- 
mon stock to participation. There was a 
possibility that common stock might 
eventually share in earnings, after re- 
strictions on dividend payments pursuant 
to a loan agreement had expired. The 
commission said that for reorganization 
purposes earning power, rather than 
book value of assets, is the best test of 
value. 

The plan provided no rights for dis- 
senting stockholders other than to re- 
ceive the securities allocable to them un- 
der the plan. It was observed that § 
11 makes no express provision for ac- 
cording disparate rights to security hold- 
ers affected by a plan under that sec- 
tion. It was said to be unnecessary to 
determine whether a plan might under 
some circumstances grant such right. In 
the present case the company’s cash 
position and lack of credit would ob- 
viously make a payment to minority 
stockholders impracticable. Futhermore, 
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the making of a cash payment might 
render the plan unfair to other security 
holders. The commission expressed the 
opinion that the plan, if consummated in 


e 
Company Leasing Trucks Not a Carrier 


HE New York commission held 

that a company leasing its trucks 
to a company operating a retail store 
and mail order business was not a com- 
mon or contract carrier within the mean- 
ing of the Public Service Law. Hence, 
it was not covered by the provisions of 
the Motor Truck Act, and was not re- 
quired to obtain operating authority. 
Commissioner Lunn said: 


Under the facts here presented it does not 
appear that Motor Leasing, Inc., is actually 


7 


accordance with its terms, would be 
binding on all security holders affected, 
Re Community Power & Light Co, 
(File No. 54-15, Release No. 1803). 


transporting property for hire. All of the 
important elements establishing a lease 
rather than an agreement to transport have 
been established. The drivers are not em- 
ployees of the leasing company. The leasing 
company has no contro! over the trucks 
after they are turned over to Montgomery 
Ward Company. The leasing company would 
not be responsible for the negligent opera- 
tion of the trucks. It has no control over 
where or how the trucks will operate or 
what routes they shall follow. 


Re Motor Leasing, Inc. (Case MT- 
5096). 


Other Important Rulings 


HE supreme court of Ohio held that 

the statute requiring motor trans- 
portation companies to file a public lia- 
bility insurance policy adequately pro- 
tecting the interests of the public as a 
prerequisite to the issuance of a certifi- 
cate by the commission, cannot be ex- 
tended to include a policy of reinsurance. 
Stickel v. Excess Insurance Co. of 


America, 23 NE(2d) 839. 


The Massachusetts Department of 
Public Utilities denied petitions for 
authority to abandon certain passenger 
stations or to diminish train service sub- 
stantially, where the evidence was un- 
satisfactory, because, instead of using 
actual figures, the company had taken 
figures for a test week and assumed that 
the same results would be obtained over 
a period of a year. Re Trustees of New 
York, New Haven & Hartford Railroad 
Co. et al. (D.P.U. 5548-5552 et al.). 


The Wisconsin commission held that 


it had no jurisdiction to order the re- 
opening of a former order fixing just 
compensation to be paid by a municipal- 
ity for acquisition of utility property, so 
as to extend the period of time for pay- 
ment of compensation. Re Wisconsin 
Power & Light Co. (U-4032). 


The Colorado commission held that a 
public utility operating in a sparsely 
settled area is entitled to a somewhat 
larger return than a utility serving a 
more thickly settled and compact area. 
Re Colorado Utilities Corp. (Case No. 
4664, Decision No. 14528). 


The appellate court of Illinois held 
that a commission’s decision that an 
electric company had violated no duty 
to a customer by denying service pre- 
cluded him from bringing suit in court 
against the company for alleged wrong- 
ful discontinuance of service. Barry v. 
Commonwealth Edison Co. 24 NE(2d) 
220. 


Notr.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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PEOPLES GAS LIGHT & COKE CO. v. SLATTERY 


ILLINOIS SUPREME COURT 


Peoples Gas Light & Coke Company 


James M. Slattery et al. 


(— Ill —, — NE(2d) —.) 
Courts, § 8 — Jurisdiction in equity — Constitutional authority. 
1. The circuit courts of the state derive original jurisdiction in all equity 
cases from § 12 of Art. 6 of the state Constitution, and the legislature can- 
not validly limit those powers; jurisdiction cannot be taken from the equity 


courts unless a statutory remedy is substituted which is adequate to prevent 
irreparable injury, p. 199. 


Injunction, § 28 — Against confiscatory rate order. 


2. A court of equity has jurisdiction to remedy the wrong in an independent 
equity proceeding when existing rates become confiscatory and either ade- 
quate means under the administrative provisions of the statute or the man- 
ner of administering such means is inadequate to prevent confiscation. 
p. 199. 


Appeal and review, § 1 — Adequacy of relief — Order denying temporary rates. 
3. An appeal to the circuit court to review the Commission’s action in re- 
fusing a temporary rate, in a proceeding by a public utility to obtain higher 
rates, would not grant any relief because the court would not put such tem- 
porary rate into effect; the company could obtain no relief from existing 
rates until the main controversy is determined, p. 199. 


Statutes, § 18 — Construction — To uphold validity. 


4. A statute must be construed, if possible, in such a manner as to render 
it constitutional, p. 199. 


Injunction, § 13 — Against Commission rate order — Conditions precedent — 
Rehearing. 

5. A complaint in equity to obtain an injunction against the enforcement of 

an existing rate schedule alleged to be confiscatory is not prematurely filed 

although the company has not applied to the Commission for rehearing on 

an order denying the company’s request that a schedule of higher rates, sus- 


pended by the Commission without notice, be installed as temporary rates, 
p. 199. 


Rates, § 6 — Powers of court. 


6. A court cannot make new rates even though it may hold that rates au- 
thorized by a Commission are inadequate or illegal or may restrain their en- 
forcement, p. 204. 


Appeal and review, § 53 — Grounds for reversal — Commission orders. 


7. Orders of the Commission will not be set aside unless arbitrary or un- 
reasonable or in clear violation of a rule of law; and when the sufficiency of 
an order of the Commission is questioned, it will not be set aside unless it is 
clearly against the manifest weight of the evidence, p. 204. 


193 31 P.U.R.(N.S.) 





ILLINOIS SUPREME COURT 


Return, § 63 —Confiscation — Burden of Proof. 


8. The burden of proof is upon a public utility company contending that a 
rate schedule is confiscatory to make a convincing showing that confiscation 
in fact exists, p. 204. 


Return, § 64 — Confiscation — Property value — Rate of return. 
9. A determination of the question whether the enforcement of rates bya 
Commission would bring about confiscation must necessarily depend upon 
the value of the company’s property and the net return upon such value 
that will be realized under the rate allowed, p. 205. 


Valuation, § 168 — Original cost determination — Items charged to operation, 


10. Inclusion, in original cost of utility property, of items originally charged 
to operating expenses is error, p. 206. 


Valuation, § 21 — Rate base determination — Elements considered. 


11. Present value of real estate, reproduction cost new of structures and 
equipment, original or historical cost, working capital, and intangible ele- 
ments of value are proper elements to be taken into consideration in the val- 
uation of a utility for rate-making purposes or in confiscation cases, p. 208, 


Appeal and review, § 55 — Grounds for reversal — Improper procedure below — 
Rate determination. 
12. The true inquiry upon a review of a rate determination is whether upon 
the real value of the properties the rate authorized produces confiscation by 
allowing an inadequate return, regardless of the question whether a lower 
court arrived at a valuation in an unauthorized manner when reviewing a 
Commission decision, p. 208. 


Valuation, § 410 — Basis for finding — Expert testimony. 
13. A Commission has the right to weigh the testimony of all the experts 
and make its own determination whether the testimony truly brings out the 
fair value or contains mere conjectures or suppositions as to value, p. 209. 


Appeal and review, § 32 — Presumption as to Commission order. 
14, An order of the Commission, as a legislative act, is presumed to be valid, 
and this rule obtains in cases where the court exercises an independent judg- 
ment in reviewing the Commission’s order, p. 209. 


Appeal and review, § 39 — Commission decision — Annual depreciation. 
15. The Commission is presumed to be an expert body, and the fixing of 
the amount allowable for annual depreciation is entirely within its province, 
which a reviewing court is not at liberty to disturb unless it finds such action 
arbitrary or unreasonable, p. 212. 


Expenses, § 109 — Taxes — Litigated levy. 
16. A public utility company should be allowed, as an estimated operating 
expense, the entire amount of taxes billed against it on property used or 
useful in the business, without a deduction on the assumption that the utility 
will litigate its taxes or that it will be successful if it does so, although the 
company has withheld payment of past taxes which it has litigated, p. 212. 


Expenses, § 71 — Arbitrary disallowance — Maintenance. 
17. The Commission is without authority arbitrarily to reduce an allowance 
for maintenance shown to have been actually paid, since amounts of oper- 
ating expenses capable of definite proof may not be reduced by estimates of 
what the maintenance should have cost unless there is a further showing that 
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PEOPLES GAS LIGHT & COKE CO. v. SLATTERY 


for some reason the amount was improperly increased over a legitimate cost, 
p. 213. 


Expenses, § 125 — Adjustment of gas burners — Commission authorization. 

18. An expenditure by a public utility company in adjusting gas burners 
of its customers to make them suitable for burning gas containing a higher 
amount of heat units, an expenditure authorized by the Commission and 
agreed to have been of an operating character, should not be deducted from 
income for rate-making purposes although the Commission has ordered that 
the expenditure be amortized over a period of years out of income, with 
the right to charge such sum to profit and loss, and has consented to the 
issuance of securities to enable the company to do the work of conversion 
promptly, since authorization to borrow the money does not change the 
character of the operating service and the expenditure is still an operating 
expense, p. 213. 


Expenses, § 93 — Rentals — Company-owned building — Charges to other tenants. 
19. A Commission properly reduced the operating expense account of a gas 
company for excessive rentals of a building owned by the company and 
excluded from public utility property where the company leased substantially 
the same kind of space to the general public as it used itself but at a lower 
rental than charged to utility operation, p. 214. 


Expenses, § 79 — Payments to coal company — Contracts approved by Commis- 
Sion. 
20. Payments by a gas company to coal companies under contracts author- 
ized and approved by the Commission should not be excluded from operat- 
ing expense, p. 214. 


Expenses, § 46 — Donations. 


21. Donations are not a proper operating expense unless it is shown that 
they will be of some peculiar benefit to the company or its patrons, p. 214. 


Expenses, § 4 — Jurisdiction of Commission — Sales promotion — Appliance 
business. 


22. The advisability of promoting sales of gas by a rental-purchase plan 
for putting stoves or appliances on the premises of customers and the pro- 
priety of the amounts thus expended is a matter entirely for the Commis- 
sion, since gas appliances are sold by others and those sales made by the 
gas company, if conducted as a separate business, would not be subject to 
regulation as a utility, p. 215. 


Expenses, § 26 — New business promotion — Sales of gas ranges. 


23. An expenditure by a gas company under a rental-purchase plan for put- 
ting stoves or appliances on the premises of customers should not be al- 
lowed in full as a new business expense when a large number of the sales 
of ranges are replacements of other ranges already used by the customers, 
as ba would not be a promotion of the sale of gas but of the sale of stoves, 
p. 215. 


Return, § 21 — Confiscation and unreasonableness — Distinction. 


24. The question whether a certain rate of return constitutes confiscation or, 
in other words, deprives the company of its property without due process of 
law is a different question from determining a just and reasonable return 
upon property used and useful in the utility business, as a reasonable rate 
is something other or higher than one not strictly confiscatory, p. 217. 
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Return, § 35 — Fairness — Present conditions. 
25. The fair rate of return is to be tested primarily by present-day condi- 


tions, p. 217. 


Evidence, § 9 — Judicial notice — Economic conditions. 
26. The court takes judicial notice of present economic conditions, p, 217, 


Return, § 95 — Gas utility — Confiscation. 


27. A gas utility company suffers no loss of property that is confiscation by 
reason of an allowance of only 5 per cent for return, when under present 
economic conditions the company would have great difficulty in realizing 
5 per cent upon the money it has invested in its utility enterprise if invested 
in securities which would be as sound and as certain to return a like per- 


centage, p. 217. 


(Jones, J., dissents.) 
[December 12, 1939.] 


_—— from decree of Circuit Court enjoining Commission 
from enforcing certain gas rates on the ground of confisca- 


tion; reversed and remanded with directions. 


For Commission 


decision, see 19 PUR(N.S.) 177. 


APPEARANCES: John E. Cassidy, 
Attorney General (Montgomery S. 
Winning, Harry R. Booth, W. Robert 


Ming, Jr., Thomas A. Keegan, John 
P. Barnes, Jr., Frederick Zazove, Wil- 
liam F. Schulz, Jr., Assistants Attor- 
ney General, of Counsel), for appel- 


lant; Barnet Hodes, Corporation 
Counsel, for the city of Chicago; 
Cooke, Sullivan & Ricks, Wilson & 
Mcllvaine (George A. Cooke, Fran- 
cis L. Daily, Edward H. Fiedler, John 
M. Connery, James T. Mullaney, 
Joseph R. Gray, of Counsel), for ap- 
pellee. 


Mr. Justice GuNN delivered the 
opinion of the court: This is a di- 
rect appeal from a decree of the cir- 
cuit court of Cook county, entered on 
the complaint of the Peoples Gas Light 
and Coke Company, appellee, enjoin- 
ing appellants, members of the Illinois 
Commerce Commission, and Otto 
Kerner, attorney general, from en- 
forcing against appellee certain rates 
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for gas in the city of Chicago, on the 
ground that such rates deprive appel- 
lee of its property without due process 
of law, in violation of the state and 
Federal Constitutions. In its com- 
plaint the appellee, hereafter referred 
to as the company, alleged that after 
the imposition of an additional 3 per 
cent tax upon its gross receipts in 
1935, the existing rate schedule (No. 
17) had become confiscatory and that 
the Illinois Commerce Commission, 
hereafter referred to as the Commis- 
sion, had repeatedly refused to permit 
any increase. The case involves the 
validity of a statute and the construc- 
tion of the state and Federal Consti- 
tutions. 

The rates involved are those cor- 
tained in the company’s schedule ICC 
No. 17, which became effective April 
15, 1934. On July 1, 1935, the com- 
pany became subject to the 3 per cent 
public utility tax upon its gross re 
ceipts, amounting to about $800,000 
per year. On July 16, 1935, the com- 
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pany filed with the Commission a new 
schedule of rates (No. 18) proposing 
a flat increase of 3 per cent to cover 
the amount of that tax. On August 
7, 1935, the Commission entered an 
order suspending schedule No. 18. 
After hearing evidence, the Commis- 
sion, on June 12, 1936, entered a final 
order permanently suspending sched- 
ule No. 18. On June 26, 1936, the 
company filed with the Commis- 
sion schedule No. 19, proposing an 
increase in rates from 58 cents to 90 
cents per month for the first 2 therms 
of gas used, and also an increase from 
60 cents to 90 cents in the minimum 
monthly bill. This would have in- 
creased the company’s revenue about 
$3,000,000 per year. The Commis- 
sion entered an order on July 1, 1936, 
suspending schedule No. 19 until No- 
vember 24, 1936, and set the case for 
hearing for July 15th. On that date, 
the Commission received all the evi- 
dence that had been introduced in the 
case involving schedule No. 18, and 
the company introduced certain addi- 
tional testimony and rested its case. 
On July 24, 1936, the company peti- 
tioned the Commission to install the 
rates in schedule No. 19 as temporary 
rates until the entry by it of a final 
order. The Commission entered an 
order on August 21, 1936, denying 
this petition. On September 1, 1936, 
the company filed its complaint in 
equity in the circuit court of Cook 
county, against the members of the 
Commission and the attorney general, 
reciting all the proceedings before the 
Commission, and alleging that the 
rates in schedule No. 17 were so low 
as to deprive the company of its prop- 
erty without due process of law, and 
sought relief by temporary and per- 


manent injunction to restrain the de- 
fendants from enforcing such rates 
against the company. It was alleged 
that the present value of the company’s 
property was $156,000,000, and that 
it was entitled to a return thereon of 
7 per cent, and that by reason of the 
Commission’s suspension of the in- 
creased rates in schedule No. 19 the 
company was being continuously de- 
prived of a fair return upon the value 
of its property by more than $3,000,- 
000 a year, which loss was irretrieva- 
ble, and that there was no adequate 
remedy to protect it against such loss 
except in a court of equity. The com- 
plaint further alleged that § 68 of 
the Public Utilities Act, in so far as 
it purported to prohibit the exercise 
of equity jurisdiction in such a case, 
was invalid as a direct violation of 
§ 12 of Art. 6 of the Illinois Consti- 
tution, which vests the circuit courts 
with original jurisdiction in equity, 
and also contained other allegations 
pertinent to the character of the case. 

The defendants filed their answer 
to the complaint September 10, 1936, 
denying the inadequacy of the exist- 
ing rates, alleged that the circuit court 
lacked jurisdiction, and that the suit 
was brought prematurely. The answer 
also alleged that the value of the com- 
pany’s property did not exceed $120,- 
000,000, and that a fair and just rate 
of return would not exceed 6 per cent, 
and that the company, for the year 
1936, would earn more than that, and 
that the existing rates were fair and 
reasonable. 

The company applied to the circuit 
court for a temporary injunction sup- 
ported by affidavit, and counter-affi- 
davits were filed by the Commission. 
On October 23, 1936, the court grant- 
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ed a temporary injunction restraining 
the defendants, pending final hearing, 
from enforcing the rates in schedule 
No. 17, upon condition that the com- 
pany would not charge rates in excess 
of those in schedule No. 19, and re- 
quired the company to impound month- 
ly, in a bank, as a special fund subject 
to the order of the court, the differ- 
ence between the existing rates and 
schedule No. 19, and provided for re- 
funds of the impounded money to the 
consumers in the event the company 
should fail to establish the rates in 
schedule No. 17 were confiscatory. 
On appeal, the appellate court for the 
first district entered an order staying 
the effect of the temporary injunction, 
and, on December 8, 1936, entered a 
judgment vacating the injunction. 
Peoples Gas Light & Coke Co. v. Slat- 
tery (1936) 287 Ill App 379, 16 PUR 
(NS) 381, 5 NE(2d) 285. To re- 
view that judgment the company, on 
December 11th, sued out of this court 
a writ of error and applied for a super- 
sedeas, and the Commission moved to 
dismiss the writ for want of jurisdic- 
tion. On February 16, 1937, this 
court denied a supersedeas but took the 
case under advisement, together with 
the motion to dismiss. Meanwhile 
the Commission further suspended 
schedule No. 19 until May 24, 1937. 


On January 20, 1937, the circuit 
court referred the cause to a master 
for hearing. The Commission also 
conducted its hearing as to schedule 
No. 19. On March 4, 1937, the parties 
stipulated that the evidence introduced 
and to be introduced before the Com- 
mission should be promptly introduced 
before the master in chancery, and this 
was done. The Commission entered its 


final order May 21, 1937 (19 PUR 


(NS) 177) holding that the existing 
rates were reasonable, and permanent- 
ly canceled schedule No. 19. On May 
25, 1937, the company filed in the 
circuit court its amended and supple- 
mental complaint, reciting all occur- 
rences subsequent to the filing of the 
original complaint, again alleging the 
existing rates were confiscatory and 
prayed for additional relief against 
the enforcement of the final order of 
the Commission on schedule No. 19. 
The company did not appeal from the 
ruling of the Commission on schedule 
No. 19. Answers were filed and ad- 
ditional evidence taken, and on Sep- 
tember 10, 1937, the master submit- 
ted his report to the parties and after 
passing upon appellants’ objections 
filed it with the court. On October 4, 
1937, the company filed its motion in 
this court to dismiss its writ of error, 
on the ground the case had become 
moot and it was accordingly dismissed. 
After hearing arguments on exceptions 
to the master’s report, the circuit court, 
on January 26, 1938, filed its opinion 
finding the issues in favor of the com- 
pany. On January 31, 1938, the 
Commission moved the court to rerefer 
the cause to the master for the intro- 
duction of additional evidence, but this 
motion was overruled. On February 
4, 1938, the chancellor entered a final 
decree, finding the circuit court had 
jurisdiction of the parties and of the 
subject matter, and that schedule No. 
17, and rates contained therein, were 
confiscatory and in violation of both 
state and Federal Constitutions, and 
that § 68 of the Public Utilities Act, 
in so far as it purported to deny ju- 
risdiction of courts of equity, was un- 
constitutional and void, and that the 
company had no adequate remedy ex- 
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cept by proceeding in equity and would 
suffer irreparable injury unless an in- 
junction should issue restraining the 
enforcement of the rates set out in 
schedule No. 17. The final decree re- 
strained the Commission from enforc- 
ing schedule No. 17 against the com- 
pany and enjoined the final order of 
the Commission upon schedule No. 19 
and the provisions of the Public Utili- 
ties Act, to the effect that the company 
be required to adhere to those rates 
found reasonable in that hearing. The 
final decree also required the com- 
pany, pending final disposition of the 
cause on appeal, to deposit monthly, as 
a special fund, the difference between 
the rates set forth in schedule No. 17 
and any money collected by the com- 
pany in excess of those rates, in like 
manner as provided in the temporary 
restraining order. 

[1-5] The points chiefly relied up- 
on for reversal are that this suit was 
prematurely brought; that the circuit 
court lacked jurisdiction of the sub- 
ject matter; that the court erred in 
holding § 68 of the Public Utilities 
Act unconstitutional, and that the cir- 
cuit court erred in the valuation of the 
company’s property, the return it was 
entitled to, the amount it was actual- 
ly earning, and what constituted a con- 
fiscatory rate as distinguished from a 
fair and just rate. 

Appellants claim that the company 
should have applied to the Commission 
for a rehearing of the order of August 
21, 1936, denying the company’s pe- 
tition to install schedule No. 19 as a 
temporary rate and if a rehearing had 
been denied, or if upon a rehearing 
relief was denied, that an appeal 
should have been taken to the circuit 
court under provisions of the Public 
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Utilities Act, and that the remedies 
provided by law were adequate and 
exclusive and a court of equity, there- 
fore, has no jurisdiction to grant any 
kind of relief during the period with- 
in which the Commission is author- 
ized, under the statute, to consider an 
application for increase in rates, and 
that the company should also have ap- 
plied to the Commission for a rehear- 
ing of its final order of May 21, 1937 
(19 PUR(NS) 177) permanently 
canceling schedule No. 19, and have 
taken an appeal from such action un- 
der the statute. 

It is necessary to briefly examine 
the pertinent and applicable provisions 
of the Public Utilities Act. There 
are three sections of the act which 
have particular application to all pro- 
ceedings with reference to the chang- 
ing of rates and appeals from the Com- 
mission and proceedings in court, 
namely §§ 36, 67, 68. (Ill. Rev. Stat. 
1937, Chap. 111%, pars. 36, 71, 72.) 
Paragraph 36 (§ 36) applies to the 
filing of a new rate by a utility. This 
may be done by filing a new schedule 
which operates as a petition to install 
such rates and cannot go into effect 
for thirty days. If it is in effect thir- 
ty days, it becomes a legal rate. The 
Commission has power to suspend this 
schedule at once without a hearing, 
first for a period of one hundred and 
twenty days, and for an additional six 
months if necessary. By this para- 
graph the Commission has authority, 
also, to suspend a rate legally in force 
upon a hearing and may temporarily 
suspend such rate, but if it does so, and 
it is afterwards found a proper one, 
the company must be reimbursed for 
its losses by an increased rate until the 
losses are made up. 
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Paragraph 71 (§ 67) relates to pro- 
cedure before the Commission and, 
among other things, provides that aft- 
er notice and hearing, it may rescind 
or amend any rule, regulation, or or- 
der made by it, and that within thirty 
days after the service of such rule, 
regulation, order, or decision, the util- 
ity may apply for a rehearing which 
must be acted upon within twenty 
days, and no appeal shall be allowed 
unless and until an application for a 
rehearing is made. 

Paragraph 72 (§ 68) provides for 
an appeal within thirty days, from two 
kinds of orders: First, from those 
orders which the Commission has 


made on a hearing, and second, from 
those orders which the Commission is 
authorized to make without a hearing. 
In the first kind of an order, applica- 
tion for rehearing is absolutely nec- 


essary. For the second kind of an or- 
der, the statutory language is: “No 
proceeding to contest any rule, regula- 
tion, decision, or order which the 
Commission is authorized to issue 
without a hearing and has so issued, 
shall be brought in any court unless 
application shall have been first made 
to the Commission for a hearing there- 
on and until after such application 
has been acted upon by the Commis- 
sion,” etc. Applying the provisions of 
the statute to the present case we find 
that filing schedule No. 19 operated as 
a petition for an increase in rates and 
became effective within thirty days 
unless suspended. The Commission 
had authority to suspend it without 
notice, which it did. Under par. 72 
this order of the Commission could 
not be questioned unless the company 
asked for a hearing thereon. The 
company did ask that the rate which 
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the Commission had suspended be in- 
stalled as a temporary rate. This peti- 
tion the Commission denied. No fur- 
ther action was necessary, as the stat- 
ute does not require an application for 
a rehearing upon a matter which the 
Commission is authorized to order or 
direct without a hearing. In such cas- 
es all that is required is to request a 
hearing and get a decision. This was 
done. It is true that the pleadings do 
not follow the precise course outlined 
by the statute, but it is clear that the 
company petitioned that the scheduled 
rates, which had been suspended with- 
out notice, be installed as temporary 
rates, and this was refused by the 
Commission. 

What we have just pointed out in- 
dicates that the legislative action of 
the Commission on the question of a 
temporary rate had been terminated. 
So far as the company getting relief 
from alleged confiscation pending a 
hearing of the merits of schedule No. 
19, there was no further action that 
could be taken by the Commission. It 
had decided the question of temporary 
rates and an appeal from this order to 
the circuit court would be heard upon 
the record and nothing done other than 
to affirm or remand to the Commis- 
sion, the circuit court being without 
authority to fix rates, temporary or 
otherwise. Chicago, B. & Q. R. Co. 
v. Commerce Commission (1931) 345 
Ill 576, 178 NE 157; Illinois Com- 
merce Commission ex rel. Lumaghi 
Coal Co. v. Chicago & E. I. R. Co 
(1928) 332 Ill 243, PUR1929C, 679, 
163 NE 664. 

The statute did provide a method in 
which the utility could be adequately 
protected. The Commission could 
have allowed schedule No. 19 to be- 
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come effective by remaining in force 
thirty days and then have suspended 
it, in which case the statute affords re- 
lief at the end of an investigation. It 
was also within the power of the Com- 
mission to allow temporary rates which 
the Commission could control by spe- 
cial deposits, and by requiring a re- 
fund if an investigation proved they 
were not justified. If neither of these 
courses were authorized by the Com- 
mission and confiscation took place, 
the question arises whether these 
means of preventing confiscation are 
exclusive and prevent any application 
to a court except by appeal as provid- 
ed by statute, or whether, in a proper 
case, equity may interpose where the 
law does not adequately protect the 
utility or where the manner of admin- 
istering a law brings about the injury. 
Jurisdiction cannot be taken away 
from the equity courts unless a statu- 
tory remedy is substituted which is 
adequate to prevent irreparable injury. 
Prior to the passage of the Public Util- 
ities Act, courts of equity had juris- 
diction and power to enjoin enforce- 
ment of confiscatory rates. Chicago 
v. Rogers Park Water Co. (1905) 
214 Ill 212, 73 NE 375. The circuit 
courts of this state derive original ju- 
risdiction in all equity cases from 
§ 12 of Art. 6 of the Constitution, 
and the legislature cannot validly limit 
those powers. Stephens v. Chicago, 
B. & Q. R. Co. (1922) 303 Ill 49, 135 
NE 68; Howell v. Moores (1889) 127 
Ill 67, 19 NE 863; Myers v. People 
(1873) 67 Ill 503: Frackelton v. Mas- 
ters (1911) 249 Ill 30, 94 NE 124. 
The power of issuing injunctions to 
prevent irreparable injury has long 
been an undoubted right of equity 
courts, of which they cannot be de- 
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prived, under the Constitution, except 
in cases where a substitute remedy is 
provided that gives the same measure 
of relief. 


In support of the contention that the 
statutory remedy by appeal under the 
Public Utilities Act is adequate, and 
excludes the jurisdiction of the equity 
courts, the Commission refers to 
Hoyne v. Chicago & O. P. Elev. R. Go. 
(1920) 294 Ill 413, PUR1921A, 328, 
128 NE 587; Chicago v. O’Connell, 
278 Ill 591, PURI917E, 730, 116 
NE 210, 8 ALR 916; Chicago, N. S. 
& M. R. Co. v. Chicago (1928) 331 
Iil 360, 163 NE 141; State P. U. C. 
ex rel. Springfield v. Springfield Gas 
& E. Co. (1919) 291 Ill 209, PUR 
1920C, 640, 125 NE 891; and Illinois 
Bell Teleph. Co. v. Commerce Com- 
mission (1922) 306 Ill 109, 137 NE 
449. In the Hoyne Case, supra, the 
state’s attorney filed an information 
in chancery, asking for an injunction 
to restrain the utility from putting in 
effect a rate fixed by the Commission, 
as being an infringement of a contract 
ordinance. In Chicago v. O’Connell, 
supra, a bill for injunction was brought 
by the city to restrain the Commerce 
Commission irom enforcing certain 
orders with respect to the methods of 
operating the city railroads in which 
the city was interested. In Chicago, 
N. S. & M. R. Co. v. Chicago, supra, 
the railroad filed a bill for injunction 
to enjoin the city interfering with ap- 
pellant’s use of the elevated railroad 
tracks, a right claimed by the city un- 
der the original franchise. The de- 
cree of the lower court, upholding the 
city, was reversed in the supreme 
court. In State P. U. C. ex rel. 
Springfield v. Springfield Gas & E. Co. 
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supra, the proceeding started before 
the Commission and by appeal came to 
the supreme court. In Illinois Bell 
Teleph. Co. v. Commerce Commission, 
supra, a bill for injunction was filed 
to enjoin the Commission from bring- 
ing any suit or proceeding to enforce 
a certain schedule of rates. An appli- 
cation for new rates had been made 
and, after considerable delay, the pro- 
posed new rates were promptly sus- 
pended without the Commission en- 
tering any order as to whether the 
new rates would be just and reasonable 
or what would be just and reasonable 
rates. The court, in that case, held 
the remedy was by mandamus rather 
than by injunction. This brief analy- 
sis discloses that none of these cases 
holds that under the Public Utilities 
Act the remedy by appeal is exclusive, 
and in four of these cases, where the 


proceeding was started by a bill in 
chancery, no question was raised as to 
the right of a court of equity to hear 
the case. 


There is a distinction between the 
method of determining what a just and 
reasonable rate may be and the man- 
ner of reviewing it, from a question 
of determining whether a rate already 
in force and not in any manner under 
review, is confiscatory. In the first in- 
stance, administrative process is con- 
stitutionally sufficient to determine 
that question, and a provision for re- 
view by courts adequately protects the 
rights of the utility, but when the leg- 
islative process of rate making is end- 
ed and the rate in force becomes con- 
fiscatory—that is, results in the tak- 
ing of property without process of law 
—and either adequate means under the 
administrative provisions or the man- 
ner of administering such means is 
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inadequate to prevent confiscation, 
then a court of equity has jurisdiction 
to remedy the wrong in an independent 
equity proceeding. 

The action of the Commission 
which immediately preceded the filing 
of the equity suit in this case was its 
denial to install a temporary rate. Its 
order in this respect ended its legisla- 
tive function so far as temporary 
rates were concerned. Without tem- 
porary rates the company would have 
to operate many months without an 
adequate return and with no possibil- 
ity of getting any compensation if it 
were eventually successful. An ap- 
peal to the circuit court to review the 
Commission’s action in refusing a 
temporary rate would not grant any 
relief because the courts would not 
have put such temporary rates into 
effect. People’s Gaslight & Coke Co. 
v. Chicago (1923) 309 Ill 40, PUR 
1924A, 291, 139° NE 867; Alton & 
S. R. Co. v. Commerce Commission 
ex rel. Perry Coal Co. 316 Ill 625, 
PUR1925D, 251, 147 NE 417; Com- 
merce Commission ex rel. Lumaghi 
Coal Co. v. Chicago & E. I. R. Co. 
supra. Neither pending such an ap- 
peal, nor as a result of a reversal of 
the Commission’s order, could the 
company have obtained any relief from 
existing rates until the main contro- 
versy was determined. 

The company had petitioned, by 
schedule No. 18, to have its rates in- 
creased to the extent of $800,000 a 
year and this had been denied. After 
this was done, schedule No. 19 sought 
an increase of approximately $3,000,- 
000 a year, and the temporary rate 
sought would have put it into effect. 
When this was denied, it is not rea- 
sonable to suppose that any action on 
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appeal to the circuit court would bring 
any relief pending hearing of the 
main cause, either from disinclination 
of the Commission to act, or from the 
time it would necessarily take to pre- 
pare a record and get the cause heard 
in the circuit court. In comparable 
cases it has been held that at this stage 
of the proceeding the company is jus- 
tified in seeking relief in a court of 
equity. Prendergast v. New York 
Teleph. Co. 262 US 43, 67 L ed 853, 
PUR1923C, 719, 43 S Ct 466; Smith 
v. Illinois Bell Teleph. Co. 270 US 
587, 70 L ed 747, PUR1926C, 754, 
758, 46 S Ct 408. The last case arose 
in Illinois after the passage of our 
present Public Utility Act. The facts 
show that the telephone company was 
operating at a loss. A schedule of 
rates had been filed which later became 
effective. Before the order on such 


rate was made, a second schedule was 


filed for increased rates. This was 
suspended by the Commission from 
May, 1920, until October, 1921, when 
it was permanently suspended. An 
appeal was taken to the circuit court, 
and the Commission’s order remanded 
for further proceedings. The Com- 
mission redocketed the case and con- 
tinued hearings until September, 
1922, when the company filed a writ- 
ten motion requesting the Commission 
to make effective a temporary schedule 
of rates pending final determination, 
and this was denied almost immediate- 
ly. In July, 1923, attention was called 
to the delay and a request made that 
the Commission set an early hearing, 
which was ignored, and, finally, a suit 
in equity was brought in June, 1924, 
in the United States court. In that 
case the Commission sought to have 
the injunction set aside because the 
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company, prior to filing its bill, had 
not exhausted its legislative remedies. 
The court, in overruling this conten- 
tion said: “Property may be as ef- 
fectively taken by long-continued and 
unreasonable delay in putting an end 
to confiscatory rates as by an express 
affirmance of them; and where, in that 
respect, such a state of facts is dis- 
closed as we have here, the injured 
public service company is not required 
indefinitely to await a decision of the 
rate-making tribunal before applying 
to a Federal court for equitable relief. 
The facts which the motion to dismiss 
conceded, present a far stronger case 
for such relief than any of the cases 
with which this court dealt in Okla- 
homa Nat. Gas Co. v. Russell, 261 US 
290, 293, 67 L ed 659, PUR1923C, 
701, 43 S Ct 353; Prendergast v. New 
York Teleph. Co. supra; Pacific 
Teleph. & Teleg. Co. v. Kuykendall, 
265 US 196, 68 L ed 975, PUR 
1924D, 781, 44 S Ct 553; and Banton 
v. Belt Line R. Corp. (1925) 268 US 
413, 69 L ed 1020, PUR1926A, 317, 
45 S Ct 534.” The question of confis- 
cation is a judicial one (Edwardsville 
v. Illinois Bell Teleph. Co. (1923) 310 
Ill 618, PUR1924C, 121, 142 NE 
197; Mt. Carmel Public Utility & 
Service Co. v. Public Utilities Com- 
mission, 297 Ill 303, PUR1921D, 108, 
130 NE 693, 21 ALR 571) and courts 
of equity of the state of Illinois, under 
the Constitution, have no less power 
than the courts of equity of the United 
States in determining this question. 
The Smith Case, supra, involving as it 
does the Public Utilities Act of Illi- 
nois and the refusal to install a tem- 


,porary rate, with practically the same 


question raised on the point of juris- 
diction, is controlling of the situation. 
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It is true that the delay was not as 
long continued in the present case as 
in the Smith Case, supra, but the prin- 
ciple underlying the cases is the same, 
and it is our conclusion that the cir- 
cuit court had jurisdiction of the 
cause. 

It is claimed that § 68 of the Pub- 
lic Utilities Act prevents the relief 
prayed in this case. The latter part of 
this section provides that when no ap- 
peal is taken from an order of the 
Commission the parties affected there- 
by shall be deemed to have waived the 
right to have the merits of the contro- 
versy reviewed by a court, and there 
shall be no trial of the merits of any 
controversy in which the order was 
made by any court to which application 
may be made for a writ to enforce the 
same or in any other judicial proceed- 
ing. This provision must be con- 
strued to apply to the procedure of re- 
viewing the acts of the Commission by 
the statutory appeal provided, as oth- 
erwise it would absolutely bar any 
relief in courts of equity and thus oust 
them from their constitutional powers 
in cases where the statute does not 
provide for adequate relief, and like- 
wise, would be a denial of the right of 
judicial review in cases where the acts 
or omission of the Commission vio- 
late constitutional guaranties. Ex 
parte Young (1908) 209 US 123, 52 
L ed 714, 28 S Ct 441; Missouri P. R. 
Co. v. Tucker (1913) 230 US 340, 
57 Led 1507, 33 S Ct 961; Ohio Val- 
ley Water Co. v. Ben Avon, 253 US 
287, 64 L ed 908, PUR1920E, 814, 
40 S Ct 527. We must presume the 
legislature did not intend this part of 
§ 68 to apply to cases arising outside 
of the scope of the Public Utilities 
Act. We will construe a law, if pos- 
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sible, in such a manner as to render it 
constitutional. Punke v. Elliott 
(1936) 364 Ill 604, 5 NE(2d) 389: 
Illinois Bell Teleph. Co. v. Ames 
(1936) 364 Ill 362, 4 NE(2d) 494: 
Boshuizen v. Thompson & Taylor Co, 
(1935) 360 Ill 160, 195 NE 625. The 
legislative process of fixing schedule 
No. 17 having been completed, and the 
rate having been in force for more 
than two years, the company was en- 
titled to make an application for high- 
er rates to be installed temporarily 
while the merits of the main applica- 
tion were being heard. Holding, as 
we have, that the legislative process 
upon the question of the installation 
of the temporary rate was completed 
as far as the Commission was con- 
cerned, we are of the opinion that the 
original complaint was not premature- 
ly filed. 

This brings us to a consideration of 
the merits of the case. The record is 
large. The abstract, final order of the 
Commission, master’s report, and the 
opinion of the chancellor contain sev- 
eral hundred pages and, in addition, 
the briefs are exceedingly voluminous. 
To recite, in detail, all of the evidence 
bearing upon the ultimate issues and 
resolve all the conflicting contentions 
of law, would unduly prolong this 
opinion, and we shall, therefore, con- 
tent ourselves with a discussion of the 
controlling issues without going into 
all the minute details of evidence or 
refinements of legal positions. 

[6-8] The hearings conducted by 
the Commission on schedule No. 19, 
and those by the court to permanent- 
ly enjoin the enforcement of schedule 
No. 17, proceeded concurrently and 
resulted in a finding by the Commis- 
sion that the proposed rate No. 19 was 
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excessive and the old rate adequate, 
and, on the other hand, a decree and 
finding by the court that schedule No. 
17 was confiscatory and that the pro- 
posed schedule No. 19 would produce 
a return of little more than 4 per cent 
upon the value of the company’s prop- 
erty. Notwithstanding these two pro- 
ceedings were conducted concurrently, 
the true issue presented and to be de- 
termined by this court is whether the 
rates provided by schedule No. 17 are 
confiscatory, even though the Com- 
mission, in rejecting schedule No. 19, 
was required to find what would be a 
reasonable rate. Illinois Bell Teleph. 
Co. v. Commerce Commission (1922) 
306 Ill 109, 137 NE 449. 

The legislature has vested in the 
Commerce Commission the exclusive 
functions of fixing rates of public utili- 
ties which will be just and reasonable 


and produce a fair return upon the 
property used and employed in the 


public service. Even though a court 
may hold that the rates authorized by 
a Commission are inadequate or illegal 
and restrains their enforcement, it 
cannot make new rates. South Chi- 
cago Coal & Dock Co. v. Commerce 
Commission (1936) 365 Ill 218, 19 
PUR(NS) 86, 6 NE(2d) 152. Only 
the Commerce Commission has this 
power. Commerce Commission ex 
rel. Lumaghi Coal Co. v. Chicago & E. 
I. R. Co. (1928) 332 Ill 243, PUR 
1929C, 679, 163 NE 664; People’s 
Gaslight & Coke Co. v. Chicago 
(1923) 309 Ill 40, PUR1924A, 291, 
139 NE 867. Orders of the Commis- 
sion are entitled to great weight, and 
a court will not set one aside unless 
it is arbitrary or unreasonable or in 
clear violation of a rule of law. 


(South Chicago Coal & Dock Co. v. 
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Commerce Commission, supra), and 
when the sufficiency of an order of the 
Commission is questioned it will not 
be set aside unless it is clearly against 
the manifest weight of the evidence. 
Commerce Commission ex rel. Lu- 
maghi Coal Co. v. Chicago & E. I. R. 
Co. supra; South Chicago Coal & 
Dock Co. v. Commerce Commission, 
supra. The basis of the company’s 
contention in court is that schedule No. 
17 is confiscatory, and where this is 
the issue the burden is upon the com- 
pany to make a convincing showing 
that confiscation, in fact, exists. Lind- 
heimer v. Illinois Bell Teleph. Co. 
(1934) 292 US 151, 169, 78 L ed 
1182, 3 PUR(NS) 337, 54 S Ct 
658; Dayton Power & Light Co. v. 
Ohio Pub. Utilities Commission 
(1934) 292 US 290, 299, 78 L ed 
1267, 3 PUR(NS) 279, 54 S Ct 647; 
Los Angeles Gas & E. Corp. v. Cali- 
fornia R. Commission, 289 US 287, 
77 L ed 1180, PUR1933C, 229, 53 
S Ct 637; American Toll Bridge Co. 
v. California R. Commission (1939) 
307 US 486, 83 L ed 1414, 29 PUR 
(NS) 65, 59 S Ct 948. 

[9] There can be no argument but 
that the enforcement of rates by the 
Commerce Commission which would 
bring about confiscation would be vio- 
lative of law. A determination of this 
question must necessarily depend up- 
on the value of the company’s prop- 
erty and the net return upon such 
value that will be realized under the 
rate allowed. Both value and earn- 
ings must be ascertained in the light 
of certain well-established rules to be 
observed by both courts and Commis- 
sions. It is around this feature of the 
case the principal controversy arises, 
as there is a decided difference of 
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opinion between the company and the 
Commission, not only as to how the 
value of the public utility is to be 
determined for rate-making purposes, 
but also the proper elements to be tak- 
en into consideration to ascertain the 
net return that will be produced by the 
authorized rate. One of the principal 
questions is the fair value of the prop- 
erty of appellee, used or useful in the 
distribution of gas. Each of the par- 
ties, in fixing the fair value, consid- 
ered land separate from the structures 
on the land. The company offered 
evidence of the reproduction cost new 
of the structures, as of the date of the 
hearing, and also offered the original 
or historical cost of the structures, 
trended to present prices,—i. e., all 
the material parts and labor progres- 
sively used in developing the plant 
were itemized separately and taken 
at present costs, and thus produced 
what they call original cost trended to 
present prices. 

Both of the parties offered evidence 
of the present value of the lands 
owned by appellee. Without going 
into the details of each separate tract, 
the value of the lands, without the 
structures, was given by the respective 
witnesses as follows: Commission’s 
witnesses, $6,496,902 ; company’s wit- 
nesses, $11,737,175. The Commis- 
sion’s witnesses found that of this 
property the real estate included prop- 
erty of the value of $2,291,296, non- 
useful in the utility enterprise, leav- 
ing a net value of the land of $4,205,- 
606. From the testimony offered on 
both sides on the value of lands, the 
Commission found that the value of 
lands used or useful was $4,732,822, 
and the value of lands not used or 
useful was $1,727,917. On the other 
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hand, the master and chancellor, from 
the same testimony, found the value 
of all the lands to be $9,180,259.50, 
and the value of the land not used or 
useful to be $1,466,976.90, leaving a 
net valuation of lands used and useful 
of $7,713,282.60. There is no dis- 
pute about the original cost of all the 
land, both used and useful, being $4, 
556,121. 

It is impossible to reconcile the tes- 
timony of the respective witnesses up- 
on the value of lands. The lands com- 
prise some thirty-three tracts, ranging 
in value from a few hundred dollars 
to one tract of three million dollars, 
In some instances, the appraisers 
agree upon the value, and in others the 
differences range from a small per 
cent to over 50 per cent. On total re- 
sults, it will be seen that the valuation 
fixed by the Commission’s witnesses 
was about two-thirds that of the com- 
pany’s witnesses. » The Commission’s 
valuation was less than half of that 
fixed by the company, and the mas- 
ter’s valuation about 75 per cent of 
that of the company. The master and 
the Commission both found the valu- 
ation of the land by the company’s wit- 
nesses to be excessive. Both found 
there was a considerable amount of 
the real estate not used or useful. 
There is nothing definite and certain 
about the value of these several tracts 
of real estate, other than the original 
cost. In the very nature of things 
it is more or less a speculation depend- 
ing upon which expert is believed. 
We cannot say the value fixed by the 
Commission was shown to be unrea- 
sonably low. 


Original Cost 
[10] The original cost new, as 
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shown by the company, of the other 
physical property, is $111,330,067.67. 
There is no opposing proof upon this 
question. However, included in this 
amount is the sum of $1,957,753, of 
items which were charged to operat- 
ing expenses. Most of the items 
were part of general expenses origi- 
nally charged to operation and now 
allocated to construction. The inclu- 
sion of this item in cost of property 
in our opinion, was error. 

The original cost of property for 
rate-making purposes may not be in- 
creased because of a change in the 
company’s policy with respect to 
charge items as between operation and 
construction. Knoxville v. Knox- 


ville Water Co. (1909) 212 US 1, 53 
Led 371, 29 S Ct 148. In Lindheim- 
er v. Illinois Bell Teleph. Co. supra, 
where amounts charged to operating 


expenses and charged to depreciation 
reserve were too high, the company 
was not permitted to show, in fact, 
that part of such expenses went into 
the capital structure, the court, at p. 
348 of 3 PUR(NS), saying: “. 

if the amounts charged to operating 
expenses and credited to the account 
for depreciation reserve are excessive, 
to that extent subscribers for the tele- 
phone service are required to provide, 
in effect, capital contributions, not to 
make good losses incurred by the util- 
ity in the service rendered and thus to 
keep its investment unimpaired, but to 
secure additional plant and equipment 
upon which the utility expects a re- 
turn.” In Wheeling v. Natural Gas 
Co. (1934) 115 W Va 149, 5 PUR 
(NS) 471, 175 SE 3339, it is held that 
where overhead items of physical 
property were charged to operating 
expenses, they could not be changed 
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into the capital account for rate-mak- 
ing purposes, because, while such ex- 
penses were being so charged, the 
rates were undoubtedly fixed and based 
upon their being a part of regular ex- 
penses. It seems clear that it is not 
proper to build up operating expenses 
and get the advantage of a rate au- 
thorized to cover them, and later 
change the method of accounting to 
include such excess items as a part 
of the investment of the company, 
when, in reality, the money has been 
furnished by the customers of the 
company. The original cost, to this 
extent, was excessive and we find that 
the Commission’s original cost valua- 
tion of $109,750,000 is justified by 
the evidence. 


Reproduction Value New 


The company witnesses testify the 
total value of the property of use and 
useful new to be $165,682,411, which 
is made up of the following: Physical 
property, $140,348,326; going value, 
$15,000,000; working capital, $10,- 
334,085. The method by which these 
various amounts were.so arrived at is 
substantially as follows: The real es- 
tate values were taken as above stated. 
The reproduction cost new of the phys- 
ical property, exclusive of real estate, 
was fixed by the company’s witnesses 
at the sum of $156,709,359, which in- 
cluded the sum of $2,746,024 applica- 
ble to land, only, which was depre- 
ciated approximately 17 per cent, and 
to which was added the above amount 
for going value and working capital. 
The Commission’s reproduction cost 
new was fixed by its witnesses at 
$122,992,633, which was depreciated 
approximately 274 per cent, to which 
nothing was added for going value or 
31 P.U.R.(N.S.) 
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working capital. The Commission, in 
its order (19 PUR(NS) 177) found 
the reproduction cost new of the phys- 
ical property to be $127,869,677, the 
depreciation 224 per cent, and the val- 
ue of the useful real estate $4,732,822. 
It then allowed $7,500,000 for work- 
ing capital and added to the result 
thus obtained $7,200,000 for intan- 
gibles, making a valuation of $120,- 
000,000. The master found the re- 
production cost new of the physical 
property to be $150,467,084, the de- 
preciation upon this amount 15 per 
cent, to which he added $8,250,000 for 
working capital and $7,200,000 for 
going value, and arrived at a valua- 
tion, for rate purposes, of $147,497,- 
418. 

The discrepancies in everything ex- 
cept the original cost are so startling 
as to require an examination into the 
methods used to arrive at the differ- 
ent results. 

[11,12] The valuation of the 
property of the company was ascer- 
tained by the Commission consider- 
ing the present value of the real estate, 
the reproduction cost new of the struc- 
tures and equipment, the original or 
historical cost, and included in the 
valuation was the sum of $7,500,000 
for working capital and the sum of 
$7,200,000 for any intangible or oth- 
er elements of value which may not 
have otherwise been provided for, 
which would, of course, include going 
value. The elements considered by 
the Commission were proper elements 
to be taken into consideration in the 
valuation of the utility for rate-mak- 
ing purposes or in confiscation cases. 
Smyth v. Ames (1898) 169 US 466, 
42 L ed 819, 18 S Ct 418; Los An- 
geles Gas & E. Corp. v. California 


R. Commission, 289 US 287, 77 L ed 
1180, PUR1933C, 229, 53 S Ct 637: 
Driscoll vy. Edison Light & P. Co, 
(1939) 307 US 104, 83 L ed 1134, 
28 PUR(NS) 65, 59 S Ct 715; State 
P. U. C. ex rel. Springfield v. Spring. 
field Gas & E. Co. (1919) 291 Ill 209, 
PUR1920C, 640, 650, 125 NE 891. 
On the other hand, the master, in ar- 
riving at the valuation of the property 
other than real estate, considered only 
reproduction cost new. It is claimed 
that the testimony of the witness who 
took the original cost and trended it 
to present prices, constituted a con- 
sideration of original or historical 
cost, but this is negatived by the fact 
that there is approximately only 
$300,000 difference in value fixed in 
this manner and by a straight repro- 
duction estimate, and by the further 
fact that this witness, in submitting 
his appraisal, refers to it as being an 
appraisal of the reproduction cost of 
the used and useful property of the 
company. The supreme court of this 
state in State P. U. C. ex rel. Spring- 
field v. Springfield Gas & E. Co. su- 
pra, rejected this method of valuing a 
public utility for rate-making pur- 
poses. It was there said: “Appellee 
contends that the only equitable basis 
for determining value for rate-mak- 
ing purposes is the cost of reproduc- 
tion new, less depreciation. This con- 
tention cannot be sustained. The ba- 
sis of all calculations as to the reason- 
ableness of rates to be charged by a 
corporation maintaining a public util- 
ity under legislative sanction must be 
the fair value of the property being 
used by it for the convenience of the 
public, and in order to ascertain that 
value the original cost of construction, 
the amount expended in permanent im- 
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provements, the present cost of con- 
struction, the probable earning capaci- 
ty of the property under the particular 
rates prescribed by statute, and the 
sum required to meet operating ex- 
penses, are all matters for considera- 
tion and are to be given such weight 
as may be just and right in each case.” 
This proposition is supported by the 
great weight of authority. Georgia 
R. & Power Co. v. Railroad Com- 
mission, 262 US 625, 67 L ed 1144, 
PUR1923D, 1, 43 S Ct 680; Los 
Angeles Gas & E. Corp. v. California 
R. Commission, supra; West v. Chesa- 
peake & P. Teleph. Co. (1935) 295 
US 662, 79 L ed 1640, 8 PUR(NS) 
433, 55 S Ct 894; California R. Com- 
mission v. Pacific Gas & E. Co. 
(1938) 302 US 388, 82 L ed 319, 
327, 21 PUR(NS) 480, 58 S Ct 334. 
The method of valuation adopted by 


the court and master was not only 
erroneous from a standpoint of fixing 
just and reasonable rates but also up- 


on the issue of confiscation. The 
fact, however, that the master and 
circuit court arrived at a valuation in 
an unauthorized manner is not con- 
trolling because the court cannot, in 
any event, fix the rates that a utility 
may charge, and is only referred to as 
showing the great discrepancy between 
the value fixed by the court and that 
fixed by the Commission. The true 
inquiry in this case is whether upon 
the real value of the properties of ap- 
pellee, the rate the Commission au- 
thorized the company to charge pro- 
duces confiscation of appellee’s prop- 
erty by allowing it an inadequate re- 
turn. The fact that the master and 
court did not consider proper elements 
in arriving at a true value does not 
necessarily mean that the valuation 
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fixed by the Commission is correct, 
and if found to be correct the rate al- 
lowed may still bring about confisca- 
tion by producing less than a fair re- 
turn upon the valuation fixed. Our 
inquiry will, therefore, be directed to 
the proposition of the value of the 
company’s property as fixed and found 
by the Commission. 

[13, 14] The Commission offered 
evidence of its own experts of the re- 
production cost new of the property. 
It considered the testimony of the ex- 
perts of the plaintiff. It took into 
consideration original cost, the per- 
centage of depreciation in the existing 
property, the property useful or non- 
useful, and in an exhaustive analysis 
considered all of the elements offered 
in evidence from both sources tend- 
ing to establish fair value at the time 
of the hearing. Its finding was not 
based entirely upon original cost or 
entirely upon reproduction new but 
was a combination of all, as required 
by the rules above set out. The Com- 
mission had the right to weigh the tes- 
timony of all the experts and make its 
own determination whether the testi- 
mony truly brought out the fair value 
or contained mere conjectures or sup- 
positions as to the value. South Chi- 
cago Coal & Dock Co. v. Commerce 
Commission (1936) 365 Ill 218, 19 
PUR(NS) 86, 6 NE(2d) 152; Co- 
lumbus Gas & Fuel Co. v. Ohio Pub. 
Utilities Commission (1934) 292 US 
398, 78 Led 1327, 4 PUR(NS) 152, 
54 S Ct 763, 91 ALR 1403; Califor- 
nia R. Commission v. Pacific Gas & 
E. Co. supra. The order of the Com- 
mission as a legislative act is pre- 
sumed to be valid (Cotting v. Kansas 
City Stock Yards Co. (1901) 183 US 
79, 46 L ed 92, 22 S Ct 30; Darnell v. 
31 P.U.R.(N.S.) 
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Edwards, 244 US 564, 61 L ed 1317, 
PURI9I17F, 64, 37 S Ct 701), and 
this rule obtains in cases where the 
court exercises an independent judg- 
ment in reviewing the Commission’s 
order. St. Joseph’s Stock Yards Co. 
v. United States (1936) 298 US 38, 
80 L ed 1033, 14 PUR(NS) 397, 56 
S Ct 720. As above pointed out, the 
burden is upon the company to show 
that the acts of the Commission bring 
about confiscation, because the purpose 
of the suit is to arrest the operation of 
a law on the ground it is void (Knox- 
ville v. Knoxville Water Co. (1909) 
212 US 1, 53 Led 371, 29 S Ct 148) 
and one of the acts charged is that 
the order improperly fixed the fair 
value of the plaintiff's property too 
low. Recent cases have held that if 


the Commission has given little, if 
any, weight to testimony as to the re- 


production cost new of the utility as 
being hypothetical and conjectural, it 
is not a denial of due process of law. 
California R. Commission v. Pacific 
Gas & E. Co. supra; Dayton Power 
& Light Co. v. Ohio Pub. Utilities 
Commission (1934) 292 US 290, 78 
L ed 1267, 3 PUR(NS) 279, 54 S 
Ct 647. The original cost was prac- 
tically an agreed figure, but the testi- 
mony of the experts as to reproduc- 
tion cost new differed to the extent 
of approximately $30,000,000. We 
think it is impossible, from a reading 
of the testimony, to show that any 
more weight can be given to the testi- 
mony of one set of experts over the 
other. The Commerce Commission 
was created for the express purpose 
of handling cases of this character and 
its judgment of the value of the testi- 
mony is entitled to great weight. The 
order of the Commission allowed the 
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plaintiff $7,500,000 working capital, 
which does not appear to be inade- 
quate, and there was a further allow- 
ance of $7,200,000 to cover other in- 
tangible elements. This can properly 
be used to cover going value or any 
other intangible elements, under what- 
ever name they may be designated. 
Columbus Gas & Fuel Co. v. Ohio 
Pub. Utilities Commission, supra. 
The record is replete with testimony 
of percentages of depreciation, obso- 
lescence, replacement, and mainte- 
nance, which it was the province of 
the Commission to consider and ana- 
lyze. In its report, which appears in 
the evidence, this seems to have been 
done with great ease. 

From the record, we are unable to 
say that the plaintiff has established, 
by clear and convincing testimony, 
that the Commission proceeded in an 
arbitrary or illegal manner in fixing 
the fair value of all the plaintiff's 
property used or useful in its utility 
enterprise at $120,000,000. 

In Georgia R. & Power Co. v. Rail- 
road Commission, supra, the company 
claimed a valuation of $9,500,000 and 
the Commission made an order find- 
ing the value to be $5,250,000 which 
was confirmed by the court. In Los 
Angeles Gas & E. Co. v. California R. 
Commission, supra, where the claim 
was made of a $95,000,000 valuation, 
the court sustained the Commission’s 
order, fixing it at $65,500,000. In 
United Gas Pub. Service Co. v. Tex- 
as (1938) 303 US 123, 127, 82 L ed 
702, 22 PUR(NS) 113, 58 S Ct 483, 
the company claimed a valuation of 
$1,231,000. The Commission found 
the fair value $885,000. The court, 
in affirming the action of the Com- 
mission, in effect, stated the Commis- 
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sion would have been justified in fix- 
ing the value at $750,000. These 
cases are illustrative of the weight 
given to the order of the Commission 
where the testimony is conflicting. 
The circuit court erred in entering a 
decree finding the fair value of plain- 
tiffs property to be in excess of $120,- 
000,000. 


Earnings 


The next important question to 
which we must direct our attention is 
the earnings of the company, for even 
though the value of the company’s 
property may not be as high as 
claimed, still the Commission will not 
be permitted to bring about confisca- 
tion of its property by establishing a 
rate so low as not to pay a fair and 
adequate return upon the valuation as 
fixed by the order of the Commission. 


For the year 1936, it is agreed that 
the total income of the company was 
$36,647,888. The company claimed 
the total operating expenses for 1936, 
exclusive of depreciation, amounted to 


$28,947,790. Its depreciation charge 
for the same year was $2,892,311, 
and hence the net earnings available 
for return were claimed to be $4,807,- 
789. These figures apply to property 
used and useful in the utility business 
and consequently do not exactly coin- 
cide with the balance sheet showing 
all sources of income and all expenses. 
The Commission found that all ex- 
penses, including depreciation, should 
not exceed $29,507,693. The court 
and master found the operating ex- 
penses, exclusive of depreciation, were 
$28,912,790, the depreciation $2,892,- 
311, and the net earnings available 
$4,842,787, there being only a differ- 
ence of approximately $35,000 be- 
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tween the master’s finding and that 
claimed by the company. The prin- 
cipal difference of opinion between 
the company and the Commission 
arises out of the proper amount to 
be allowed as annual depreciation 
charge, and the elimination, by the 
Commission, of certain items of op- 
erating expense claimed by the com- 
pany as properly deductible. These 
may be itemized as follows: 
Depreciation allowed by the Com- 
mission 
Items disallowed under operating 
expenses: 


Reduction in taxes 
Reduction in new 


$1,800,000 


business ex- 
500,000 


200,000 


22,963 
15,559 


130,000 
166,203 


Elimination of portion of rental 
charge 
Elimination of payments to Hel- 
er Cant Cty. cnwco do ccsenanes 
Elimination of donations 
Elimination of portion of expenses 
for maintenance of mains .... 
Elimination of portion of amorti- 
zation of conversion expense .. 
The discussion of these various 
items in the report of the master, and 
that of the Commission, and in the 
briefs of counsel, is exceedingly volu- 
minous and goes into the minutest 
detail, and it would serve no good pur- 
pose here to do more than consider 


the general features of each claim. 


Depreciation 

The company claims it would re- 
quire the setting aside of $2,892,311 
for the year 1936 as a reserve for de- 
preciation. This is the amount shown 
by the books and by the testimony of 
their expert witnesses as reasonable, 
and by the allowance of such sum in 
making their annual returns for in- 
come tax. The actual retirement as 
shown upon the books of the company 
for the year 1936 was $1,627,013. 
The evidence discloses all retirement 
31 P.U.R.(N.S.) 
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figures from 1929 to 1936, inclusive, 
and during this period of time such 
retirements averaged $1,155,701 per 
year. The amount set aside for de- 
preciation for such period averaged 
$2,720,762 per year, and the average 
excess of depreciation provision over 
retirements was $1,565,061 per year. 
This disparity is caused by a differ- 
ence of opinion as to the life of the 
several structures of the company and 
the present percentage condition of 
the property of the company. The 
expert witnesses are in hopeless con- 
flict as to the amount that should be 
set up in a depreciation reserve. 

In Lindheimer v. Illinois Bell 
Teleph. Co. (1934) 292 US 151, 78 
L ed 1182, 3 PUR(NS) 337, 347, 54 
S Ct 658, the court said: ‘Broadly 


speaking, depreciation is the loss not 
restored by 


current maintenance, 
which is due to all the factors causing 
the ultimate retirement of the proper- 
ty. These factors embrace wear and 
tear, decay, inadequacy, and obsoles- 
cence. Annual depreciation is the loss 
which takes place in a year. In deter- 
mining reasonable rates for supplying 
public service, it is proper to include 
in operating expenses, that is, in the 
cost of producing the service, an al- 
lowance for consumption of capital in 
order to maintain the integrity of the 
investment in the service rendered.” 
In the case last mentioned, over a pe- 
riod of nine years, the actual retire- 
ments ranged from $11,990,000 to 
$15,828,000, but the depreciation re- 
serve set up on the books during the 
same period ranges from $26,790,000 
to $48,362,000. In discussing the 
point of the excessive amounts al- 
lowed for depreciation charges the 
court says: “We find this point to be 


31 P.U.R.(N.S.) 


a critical one. The questionable 
amounts annually charged to operat- 
ing expenses for depreciation are 
large enough to destroy any basis for 
holding that it has been convincingly 
shown that the reduction in income 
through the rates in suit would pro- 
duce confiscation.” 

[15] The Commission found the 
sum of $1,800,000 yearly, as suff- 
cient to set up reserve for depreciation. 
This is criticized by the company as 
being without basis or foundation in 
the evidence. The entire financial his- 
tory of the company was before the 
Commission. Officers of the com- 
pany and expert witnesses were heard. 
The Commission is presumed to be an 
expert body itself, and the fixing of 
the amount allowable for annual de- 
preciation was entirely within its prov- 
ince, which we are not at liberty to 
disturb unless we find its action arbi- 
trary or unreasonable. We do not 
think the Commission has so offended, 
as a consideration of the entire record 
shows the amount allowed was within 
the range of the evidence on the ques- 
tion. 


Taxes 


[16] For the year 1935, the com- 
pany actually paid taxes amounting to 
$1,500,468 and withheld payment of 
taxes in the amount of $827,519. The 
latter action grew out of litigation con- 
cerning the valuation of the company’s 
property. The exact rate for 1936 
was not known when the Commission 
filed its report, but later it appears 
that the rate for that year was $9.52 
and the tax billed to the company con- 
sequently was $2,488,213. The wit- 
nesses tendered by the Commission 
assumed that there would also be liti- 
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gation concerning the 1936 taxes, and 
testified that $987,745 would be the 
same proportion of unpaid taxes for 
1936, based upon the 1935 payments. 
The Commission fixed this amount at 
$750,000, and consequently reduced 
the operating expenses of the com- 
pany by that amount. This, of course, 
assumes that the company would ei- 
ther be successful in litigating the 
taxes, or would withhold this amount. 
We believe this position unsound. It 
is, of course, the privilege of any tax- 
payer to resist unwarranted taxes, but 
in order to litigate taxes it is neces- 
sary to deposit with the treasurer at 
least 75 per cent of the amount billed, 
and it may be that the company will 
elect not to litigate taxes and have the 
amount paid properly allowed as an 
operating expense. The action of the 
Commission in this regard practically 
makes it necessary for the company to 
go into court and litigate taxes, but it 
does not furnish them the money with 
which to make the cash payment of 75 
per cent of the amount in controversy. 
Taxes are imposed upon a utility un- 
der authority of a public law, and it is 
an unreasonable action upon the part 
of the Commission to arbitrarily as- 
sume, in advance of hearing, either 
that the utility should litigate its taxes, 
or that it will be successful if it does 
so. This is not a situation where the 
time of paying taxes is past and it is 
shown, as a matter of fact, that the 
expenditures have not been made, but 
this deduction is based upon the as- 
sumption of what will be done in the 
future. In this respect the act of the 
Commission was erroneous, and the 
company should have been allowed, as 
an estimated operating expense, the 
entire amount of taxes billed against 


it on its property used or useful in 
the business. 


Elimination of Expense for Mainte- 
nance of Mains 


[17] The evidence shows that for 
the year 1935, $466,350 was expend- 
ed in the maintenance of the mains car- 
rying gas. For the year 1936, the 
sum expended for like purpose was 
$680,929. In determining the oper- 
ating expenses for the year 1936, the 
Commission cut down the allowance 
for maintenance of mains to $550,- 
000. This was a reduction of $130,- 
000. The reason shown in the testi- 
mony for the large increase of mainte- 
nance expense of 1936 over 1935 was 
the extreme cold weather, and this, to 
our mind, seems a reasonable explana- 
tion, as it is not only more difficult to 
excavate deeply frozen ground but the 
amount of labor performed per dollar 
is also decreased. We think the Com- 
mission was without authority to ar- 
bitrarily reduce an allowance shown to 
have been actually paid. We find no 
evidence that the company intention- 
ally increased its maintenance expense 
or that it was any other than a bona 
fide expense. Where amounts of op- 
erating expenses are capable of defi- 
nite proof, they may not be reduced 
by estimates of what the maintenance 
should have cost unless there is a fur- 
ther showing that, for some reason, 
the amount was improperly increased 
over a legitimate cost. The action of 
the Commission, in thus reducing the 
amount for maintenance of mains in 
the sum of $130,000, was erroneous. 


Conversion Expense 


[18] During the year 1931, the 
company spent $1,662,632 in adjust- 
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ing gas burners of its customers to 
make them suitable for burning gas 
containing a higher amount of heat 
units. This expenditure was author- 
ized by the Commission, and was one 
that seems to be agreed to have been 
of an operating character. In 1932, 
the Commission entered an order that 
the money thus spent for converting 
the burners should be amortized over 
a period of ten years, out of income, 
with the right upon the part of the 
company to, at any time, charge such 
sum to profit and loss. In order to 
raise the money, the company, with 
the consent of the Commission, issued 
and sold securities which enabled it to 
do the work of conversion promptly, 
instead of spreading it over a period 
of time. We cannot see how authoriz- 
ing the company to borrow the money 
to do an extensive operating service 
changes the character of the act. It 
was still an operating expense which 
the Commission authorized to be ex- 
tended over a period of ten years. The 
Commission, when it excluded the 
amount of $166,263 from appellee’s 
operating expense account, committed 
error, as it was a proper deduction 
from income for rate-making pur- 
poses. 


Rent 
[19] The evidence shows that the 


company maintains its offices in a 
building in the downtown section of 
Chicago, owned by it but not included 
as a part of its property used for utili- 
ty purposes. It occupies about thir- 
teen floors of this building. The bal- 
ance of the building is rented to other 
tenants. Excluding the basement and 
main floor, the company charged it- 
self $2.88 per square foot a year, and 
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charged the other tenants in the build. 
ing, for like space, at an average of 
$2.05 per square foot. The excess 
in amount of rent upon that portion 
of the building, comparable to other 
tenants, was $200,000 per year. This 
is another instance in the record in 
which concrete figures appear. The 
company owned the building and 
charged itself rent. It either charged 
itself too much to get the benefit of 
the profit of its nonutility property, or 
it charged the other tenants too little 
in order to fill the building, and thus 
make it a paying venture. This is an- 
other one of those matters that is ex- 
clusively within the jurisdiction and 
discretion of the Commission. The 
building is not a public utility and the 
amount of its earnings is not an issue. 
If the company was willing to lease 
substantially the same kind of space to 
the general public at $2.05 per square 
foot, we see no good reason why the 
customers of the company should be 
required to pay $2.88 per square foot. 
In this respect, we think the action of 
the Commission in reducing the oper- 
ating expense account by the sum of 
$200,000 yearly for excessive rent, 
was correct. 


Hellier Coal Company Expenses 
[20,21] Without 
Commission eliminated from operat- 


ing expense the sum of $22,963 for 
the year 1936, and $28,170 for the 


comment, _ the 


year 1937. It appears, from the evi- 
dence, that the Commission, by order, 
approved the revised contract between 
the Peabody Coal Company and the 
company, and the contract between the 
company and the Hellier Coal Com- 
pany which authorized these pay- 
ments. There is nothing in the Com- 
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mission’s finding concerning this item, 
except that the amounts should be ex- 
cluded. If these contracts were made 
between the company and the coal 
companies and the amounts in ques- 
tion authorized to be paid, which does 
not appear to be disputed, it would 
seem that the Commission’s former 
order authorizing and approving the 
contracts would be sufficient justifica- 
tion for including such amounts in op- 
erating expenses, and we, therefore, 
conclude that the Commission was in 
error in so excluding them. The Com- 
mission also eliminated from operat- 
ing expenses the sum of $15,559 made 
as donations. The rule seems to be 
well settled that donations are not a 
proper operating expense unless it is 
shown that they will be of some pe- 
culiar benefit to the company or its 
patrons. Reno Power, Light & Water 
Co. v. Public Service Commission, 
298 Fed 790, PUR1923E, 485; Den- 
ver Union Stock Yard Co. v. United 
States (1938) 304 US 470, 82 L ed 
1469, 24 PUR(NS) 155, 58 S Ct 
990. The Commission did not err 
in excluding this amount from oper- 
ating expenses. 


Reduction in Business Expense 


[22,23] The remaining item ex- 
cluded from operating expense by the 
Commission is the sum of $500,000 in 
reduction of the new business expense. 
This item is discussed in considerable 
detail in both briefs and in the order 
of the Commission. The total amount 
claimed by the appellee as expense of 
getting new business for the year 1936 
was $1,519,945. Included in this 
item is a loss arising out of the sale of 
gas stoves and appliances. The com- 
pany claims as new business expense 


not only an amount for sales promo- 
tion, but also an amount to retain 
sales, and that the loss on the sale of 
appliances and the expenses connected 
therewith, should be regarded as a 
part of such cost and allowed as an 
operating expense. One of the justi- 
fications for the expenditure of large 
sums in sales retention expense grows 
out of the fact that an electric utility 
in the city is a competitor, and it is, 
therefore, called upon to take steps to 
prevent itself from losing business. 
The sales of appliances are claimed to 
have a direct connection with the sale 
of gas, as otherwise it is clear it 
would not be a proper expense of op- 
eration. A considerable part of this 
expense grew out of the method of 
selling gas stoves. Beginning in 1933, 
and continuing through 1935, the com- 
pany had adopted a rental purchase 
plan for putting stoves or appliances 
on the premises of customers. Under 
that plan, the customer was allowed a 
full year as a trial period before he be- 
came obligated to purchase the appli- 
ances. At the end of that time, he ei- 
ther purchased and paid the agreed 
price or returned the appliance with- 
out any cost to him. A large number 
of the appliances were returned and 
were charged off 50 per cent as second- 
hand. The total cost of the sales pro- 
motion business along this line was 
over $700,000. Since gas appliances 
are sold by many other dealers and 
those sales made by the gas company, 
if conducted as a separate business, 
would not be subject to regulation as a 
utility, the advisability of such a meth- 
od of promoting sales of gas and of 
the propriety of the amount thus ex- 
pended becomes a matter entirely for 
the Commission. Ordinarily, in the 
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absence of a showing of inefficiency 
or improvidence, the court will not 
substitute its judgment for the man- 
agement’s judgment in amount of out- 
lay expended in procuring new busi- 
ness or in holding business already ob- 
tained (West Ohio Gas Co. v. Ohio 
Pub. Utilities Commission (1935) 
294 US 63, 79 L ed 761, 6 PUR(NS) 
449, 55 S Ct 316), although the Su- 
preme Court of the United States in 
the case of Denver Union Stock Yard 
Co. v. United States, supra, held that 
the same consideration should be given 
to the estimates of a company in such 
expenditures as it should to estimates 
of costs of other types of outlay. 

It is manifest that after the custom- 
er has had the appliance for a year and 
turned it back and the charge is made 
upon the books for 50 per cent of the 
sales price aS an operating expense, 
this opens the door to great latitude on 
the part of the utility, not only in en- 
gaging in competition in a line not re- 
garded as a utility, but also in creating 
an unduly large expenditure for busi- 
ness promotion, to be charged as an 
operating account. 

The evidence also shows that the 
sales of appliances were limited to the 
so-called upper class of people, where 
it did not run much chance of losing 
the appliance itself. It seems apparent 
that if the sales were confined to this 
class of customers, in the very nature 
of things it could not prevent them 
from adopting other methods of heat- 
ing if the competing utility was able 
to show the superiority of its product. 
It is impossible to say what measure 
of benefit a plan of this kind would 
have upon gas sales, and that is the 
only justification for which it is of- 
fered. As pointed out above, in 1936 
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the total new business expense exceed- 
ed $1,500,000, and the Commission, 
for the same year, considered $500,- 
000 of it as having been spent for 
business in. reality nonuseful to the 
company or to the consumers of the 
company’s product. We believe the 
evidence shows the expenditures of the 
company in this respect were excessive 
when we consider that the appliance 
sales operations in 1935 cost $799,000, 
and for the year 1936, $371,000, in- 
cluding commercial expense consisting 
of salaries paid to salesmen of mer- 
chandise. A further fact weakening 
the claim of the company to the full 
allowance of these items is the proof 
that a large number of the sales of gas 
ranges were replacements of other gas 
ranges already used by the customer. 
This would not be a promotion of the 
sale of gas but of the sale of stoves. 
From 1922 to 1932, when the appli- 
ance department was operated sepa- 
rately from the utility, the new busi- 
ness expense averaged about $700,- 
000 per year, but when it was taken 
over as a part of the utility, new 
business expense increased to over 
$1,500,000 per year. We do not 
think the action of the Commission 
in this respect was unjustified, as, in 
the very nature of things, a sale of 
outside articles to promote the sales of 
a commodity regulated by a utility 
must be controlled by the Commission, 
as otherwise it would be possible to 
either raise the operating expenses to 
unreasonable heights or convert the 
utility into a mere medium of selling 
appliances and merchandise not regu- 
lated by the Commission. 

The aggregate of the amounts that 
the Commission improperly deducted 
from the operating expenses amounts 
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to $1,069,226 which would, therefore, 
bring the proper amount chargeable 
against income, including deprecia- 
tion, up to $30,576,919, and leave a 
net income of $6,070,969, or slightly 
in excess of 5 per cent. 

The findings of the master and the 
circuit court, upon the items just above 
discussed, were all in favor of the 
company and, consequently, we deter- 
mine that the lower court’s action in 
fixing the amount of depreciation, the 
amount of rent, and the cost of new 
business, was erroneous. In deter- 
mining the questions presented, not 
only on valuation of property, but also 
the amount allowable for depreciation 
and operating expenses, we have nec- 
essarily given considerable weight to 
amounts actually shown in evidence, 
because of the fact that the expert wit- 
nesses on both sides are in hopeless 


conflict, one side having a tendency to 
enhance values and costs and the other 


to decrease them. It appears that the 
Commission, to a considerable extent, 
governed its action by what it could 
ascertain from actual costs and disre- 
garded, to a considerable extent, the 
testimony of expert witnesses. In 
view of the conflicting mass of testi- 
mony we do not see how it could have 
done otherwise. 


We will not attempt to analyze the 
question of earnings or deduction for 
the succeeding year, other than to say 
the net result obtained by each party 
was based upon estimates from pre- 
vious years, and the results reached 
produce substantially the same results 
as for the year 1936. 


Fair Return 


; [24-27] This brings us to a con- 
sideration of the question of whether 
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a net earning of 5 per cent justified the 
lower court in issuing an injunction. 
Had this been a proceeding to deter- 
mine what a just and reasonable re- 
turn would be, upon the valuation of 
the company’s property, we would have 
had some doubt as to its adequacy. 
That, however, is not the issue here. 
The action of the Commission, in re- 
fusing to install schedule No. 19, is not 
before this court since the action of the 
Commission in fixing or refusing a 
rate can only be tested in the manner 
prescribed by statute. The question 
presented in this record is whether a 
net return of 5 per cent constitutes 
confiscation or, in other words, de- 
prives the company of its property 
without due process of law, and this is 
a different question than determining 
a just and reasonable return upon 
property used and useful in the utility 
business. It has been held that a 
reasonable rate is something other or 
higher than one not strictly confisca- 
tory, the difference, if any, being de- 
termined with finality by the appoint- 
ed officers of the state. Columbus Gas 
& Fuel Co. v. Ohio Pub. Utilities Com- 
mission (1934) 292 US 398, 78 L ed 
1327, 4 PUR(NS) 152, 54S Ct 763, 
91 ALR 1403; Banton v. Belt Line R. 
Corp. (1925) 268 US 413, 69 L ed 
1020, PUR1926A, 317, 45 S Ct 534. 
In State P. U. C. ex rel. Springfield 
v. Springfield Gas & E. Co. (1919) 
291 Ill 209, PUR1920C, 640, 648, 
125 NE 891, this court said: ‘“Gen- 
erally speaking, a rate which is non- 
confiscatory would not be so unjust 
and unreasonable as would authorize 
setting aside the decision of the Com- 
mission fixing such a rate, 

and yet there is a difference between a 
rate which is merely nonconfiscatory 
31 P.U.R.(N.S.) 
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and one which is just and reasonable, 
and it is the just and reasonable rate 
which the Commission is called upon 
to fix.” In a judicial proceeding the 
ultimate question presented is, “Is the 
rate sought to be enjoined, confisca- 
tory?” Alexandria Water Co. v. 
Alexandria (1934) 163 Va 512, 7 
PUR(NS) 53, 177 SE 454. We have 
been unable to find any precise defini- 
tion of what constitutes a rate that is 
confiscatory. It seems to us fair to 
assume that if the company could take 
a sum equivalent to the value of its 
property and invest it soundly, so as 
to insure a rate of return in excess of 
the return authorized by the Com- 
mission, this would be proof, or at 
least evidence, of confiscation, yet we 
are bound to take judicial notice of 
the fact, as well as evidence in the rec- 
ord, that it would be exceedingly diffi- 


cult to invest a sum anywhere com- 
parable to the value of appellee’s prop- 


erty so as to earn 5 per cent. It ap- 
pears that in 1936 the yield of the 
highest grade public utility bonds was 
between 3 per cent and 34 per cent, 
and that between 1934 and 1936, first 
class public utilities were enabled to 
borrow upon their bonds money at 
from 34 per cent to 4} per cent, and 
that the average yield on the best bonds 
of railroads and industries, during 
1936 and 1937, ranged from 34 per 
cent to 44 per cent. It was also shown 
that state bonds and high-grade city 
bonds were sold to yield anywhere 
from 14 per cent to 23 per cent. It 
also appears in the record that the 
company borrowed several million dol- 
lars for refunding purposes at 4 per 
cent. The fair rate of return is to 
be tested primarily by present-day con- 
ditions. United R. & Electric Co. v. 
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West, 280 US 234, 74 L ed 390, PUR 
1930A, 225, 50 S Ct 123. It seems 
reasonably clear that in view of pres- 
ent economic conditions, of which we 
take judicial notice (Los Angeles Gas 
& E. Corp. v. California R. Commis. 
sion, 289 US 287, 77 L ed 1180, PUR 
1933C, 229, 53 S Ct 637) that the 
company would have great difficulty 
in realizing 5 per cent upon the money 
it has invested in its utility enterprise, 
in securities which would be as sound 
and as certain to return a like percent- 
age. In this view it cannot be said 
that the company has suffered any 
loss of property that is confiscation. 
On the other hand, in ascertaining a 
just and reasonable return upon the 
investment there are other elements 
taken into consideration which include 
not only the earnings of other com- 
parable companies, but also earnings 
that will enable the company at all 
times to be reasonably certain to be- 
come the purchaser of its stocks and 
bonds, so as to readily procure money 
for refunding or extension purposes. 
United R. & Electric Co. v. West, su- 
pra. These elements are taken into 
consideration in fixing a just and fair 
return and doubtless the earnings of 
the company which the Commission 
estimated at 6 per cent, took into con- 
sideration such factors. 

As pointed out above, however, the 
order and finding of the Commerce 
Commission on schedule No. 19 was 
not further tested by an appeal, as 
authorized by the statute, but appellee 
was content to abide by the finding of 
the lower court. Since we have no 
issue before us as to whether the re- 
turn is just and reasonable, and only 
have determined whether the appellee 
established confiscation as alleged in 
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the complaint, there is ample authority is reversed and the cause is remanded, 
to sustain the proposition that under with directions to dismiss the bill of 
the present economic conditions a re- complaint. 
turn of 5 per cent cannot be regarded Reversed and remanded, with di- 
as confiscatory. rections. 

In view of the foregoing, the decree 
of the circuit court of Cook county Mr. Justice Jones, dissenting. 
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New Jersey Suburban Water Company 


v. 


Board of Public Utility Commissioners et al. 


[No. 61.] 
(— NJEq —, 8 A(2d) 350.) 


Appeal and review, § 4 — Due process of law — Extent of review. 
1. Due process of law can be satisfied only if there is the right of review 
to a court with jurisdiction to make an independent finding both of the 
facts and the law when it is claimed that a water rate as established by the 
Commission is confiscatory, p. 222. 


Appeal and review, § 25 — Scope of review — Rate case. 

2. The court of errors and appeals will consider a cause upon the merits 
on appeal from a judgment of the supreme court affirming a Commission 
order fixing a water rate, since all the proofs are before this court and it 
feels that the protracted litigation should be ended, although it ordinarily 
would deem it unwise to determine whether such rate is confiscatory on 
appeal from a judgment of the supreme court affirming such order where 
it is questionable whether the supreme court made the same factual find- 
ings as the Commission, p. 222. 


Valuation, § 39 — Rate base ascertainment — Reproduction cost. 
3. Reproduction cost is a relevant fact which should have appropriate con- 
sideration in determining the present fair value of utility property for rate- 
making purposes, but it does not furnish an exclusive test, and the weight 
to be given to reproduction cost should be determined in the light of the 
facts of the particular case, p. 224. 


Valuation, § 31 — Governing factors — Use of property. 
4. The value of a water company’s plant for rate-making purposes depends 
upon use and is measured by the profitableness of present and prospective 
services rendered that are just and reasonable as between the owner of, and 
those served by, the property, p. 224. 
219 31 P.U.R.(N.S.) 
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Appeal and review, § 55 — Scope of review — Final result or details of value, 
5. The court, in reviewing a rate order, is called upon to decide only whether 
the Board reached a proper, a right result, and it is unnecessary to determine 
whether the Board was right in its reasoning that the present value of util- 
ity property was to be determined upon the analogous basis of an initially 
overbuilt. plant, p. 226. 

Valuation, § 211 — Oversize water mains. 
6. A water utility company, even though necessarily obliged to use a main 
double the necessary size and formerly needed, is entitled only to a fair 
return based upon the fair valuation of that main, with due regard to its 
excessive size and with due regard to the fair and just value of the services 
rendered, p. 226. 

Depreciation, § 1 — Existence of. 
7. A water plant with all additions begins to depreciate in value from the 
moment of its use, p. 227. 

Valuation, § 99 — Accrued depreciation — Expert testimony. 
8. The testimony of competent valuation engineers who examine utility 
property and make estimates in respect to its condition, is to be preferred 
to mere calculation based on averages and assumed probabilities in deter- 
mining the present fair value thereof for rate-making purposes, p. 227. 

Expenses, § 53 — Taxes — Nonutility property. 
9. Taxes on property other than that which is used for or useful to the 
public should not be allowed as operating expenses, p. 228. 

Return, § 16 — Right to compensation. 
10. A water company, under all circumstances, is only entitled to a fair 
and just compensation for the services which it renders, p. 228. 

Return, § 115 — Water. 
11. A return to a water company at the rate of 63 per cent was sustained 
as fair and just in a proceeding to review a Commission rate order, p. 228. 

Rates, § 134 — Comparative rates. 


12. The Commission, in determining a fair and just rate to be charged by 
a water company, properly considered comparative rates in localities similar- 
ly situated, p. 228. 


[September 22, 1939.] 
moe from judgment of Supreme Court affirming Com- 
mission order denying petition for a water rate surcharge 
and fixing a water rate; affirmed. See 122 NJL 54, 28 PUR 
(NS) 57,4 A(2d) 47. 

¥ 

APPEARANCES: George W. C. Mc- 

Carter, of Newark, for appellant; 


This is a water rate 
case. Two major questions require 


PERSKIE, J.: 


John A. Bernhard, of Newark (Frank 
H. Sommer, of Newark, of counsel), 
for respondents Board of Public Util- 
ity Commissioners; Michael J. Brud- 
er, of Newark, for town of Harrison. 


31 P.U.R.(N.S.) 


decision. 

First: Did the supreme court, as it 
is claimed, erroneously exercise its su- 
pervisory power and fail fully to dis- 
charge its duty in affirming an order 


220 





ulue, 

vhether 
termine 
of util- 
initially 


a main 
a fair 
1 to its 
ervices 


om the 


utility 
ferred 
deter: 


to the 
a fair 
tained 


, 228. 


red by 
milar- 


N. J. SUBURBAN WATER CO. v. BD. OF PUBLIC UTILITY COMRS. 


of our Board of Public Utility Com- 
missioners under date of October 4, 
1937, fixing a rate of $99 per million 
gallons of water? 


Second: Is the rate so fixed and 
determined, as it is claimed to be, un- 
just, unreasonable, and confiscatory ? 


Appellant, New Jersey Suburban 
Water Company, hereafter referred to 
as prosecutor (now insolvent and op- 
erated by a receiver in Chancery), en- 
tered into a contract on September 15, 
1903, with the town of Harrison, here- 
after referred to as respondent, be- 
cause it is conceded that it is practical- 
ly the only party affected, for the sup- 
ply of its water. This contract fixed 
the rate at $82.50 per million gallons 
and was for a period of fifteen years 
with an additional 10-year option 
which respondent exercised. 

On August 5, 1924, the prosecutor 
and respondent extended or renewed 
their contract of September 15, 1903, 
for a further period of fifteen years, 
so that, as lastly extended or renewed, 
it will expire in 1943. The rate, how- 
ever, was fixed at $104.25 instead of 
$82.50 per million gallons. 

On September 27, 1928, the Board 
of Public Utility Commissioners, here- 
after referred to as the Board, fixed 
the rate at $99 per million gallons, ef- 
fective January 1, 1929. 

On April 11, 1930, prosecutor pe- 
titioned the Board for an increase in 
rate to $108.50 per million gallons; 
chancery litigation followed, and, on 
April 2, 1936, prosecutor amended its 
petition seeking an increase in rate to 
$140 with a surcharge of $14 and with 
an additional charge of $8.40 as 
against respondent alone. For rea- 
sons presently unimportant, these ap- 


plications were dismissed without prej- 
udice. 

Thereafter, on April 30, 1936, pros- 
ecutor again petitioned the Board this 
time seeking a rate of $151.91 per 
million gallons. In addition thereto, 
prosecutor separately petitioned the 
Board for a surcharge of $22 for a 
period of ten years to make up past de- 
ficiencies. 

The Board conducted formal hear- 
ings on both petitions which, by con- 
sent, were heard together. Upon con- 
sideration of the proofs offered by the 
respective parties, the Board, on Oc- 
tober 4, 1937, denied prosecutor’s pe- 
tition for the surcharge; and, on the 
same day, the Board separately found 
and determined that the “existing rate 
of $99 per million gallons is not un- 
just or unreasonable under all the cir- 
cumstances, and that, all the circum- 
stances considered, $99 per million gal- 
lons is hereby determined, fixed, and 
prescribed as the just and reasonable 
rate to be observed, imposed and fol- 
lowed by the company.” 

On application to review each de- 
termination, Mr. Justice Parker de- 
nied a writ to review the Board’s de- 
nial of prosecutor’s petition for the 
surcharge but allowed a writ to re- 
view the Board’s order fixing the rate 
of $99 per million gallons. 

The supreme court affirmed the 
Board and dismissed the writ. 122 
NJL 54, 28 PUR(NS) 57, 58,4 A 
(2d) 47. In so doing, it said, inter 
alia, 122 NJL at pp. 55, 56: 

“A careful examination of the tes- 
timony satisfies us that the Board was 
justified in its conclusions. No useful 
purpose is to be served in reviewing 
the testimony. Suffice it to say, that 
in our opinion there was ample testi- 
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mony to support its findings as a rea- 
sonable conclusion and, therefore, this 
court cannot substitute its judgment 
for that of the Board. 


“Having concluded that the testi- 
mony justified the Board in fixing 
the rate complained of, it follows that 
there is no merit in the allegation of 
confiscation of property without due 
process of law.” 

Prosecutor challenges the propriety 
of the determination thus made. That 
challenge is divided into two major 
parts. 

The first part claims that the su- 
preme court did not fully discharge its 
duty in the manner required by law 
when it affirmed the action of the 
Board. The second part claims that 
the rate of $99 per million gallons, as 
fixed and affirmed, is unreasonable, 
unjust and confiscatory. 

[1, 2] 1. In support of the first 
part of its challenge, prosecutor con- 
tends that the aforesaid quoted lan- 
guage of the supreme court fully justi- 
fies prosecutor’s claim that the su- 
preme court did not, as it was bound 
to do under the law in this type of 
case, make an independent finding of 
the facts in reaching its determina- 
tion that the order of the Board was 
justified by the proofs. Public Serv- 
ice Gas Co. v. Public Utility Comrs. 
(1913) 84 NJL 463, 87 Atl 651, 
lastly affirmed 87 NJL 581, PUR 
1915E, 251, 92 Atl 606, 94 Atl 634, 
95 Atl 1079, LRA1917B, 930, LRA 
1918A, 421; Erie R. Co. v. Public 
Utility Comrs. (1914) 85 NJL 420, 
89 Atl 1001; West Jersey & S. R. Co. 
v. Public Utility Comrs. (1915) 87 
NJL 170, 178, 94 Atl 57; Erie R. Co. 
v. Public Utility Comrs. (1916) 89 
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NJL 57, 68, 98 Atl 13, affirmed 90 
NJL 672, 103 Atl 1052; Hackensack 
Water Co. v. Public Utility Comrs, 
(1921) 96 NJL 184, PUR1922C, 60, 
115 Atl 528. 

On the other hand, respondent 
claims that the supreme court did make 
an independent finding of the facts 
and correctly applied the law thereto. 
In addition, relying on the very cases 
cited by prosecutor and others present- 
ly cited, respondent claims that when 
conflicting proofs support the conclu- 
sion that the action of the Board is 
not arbitrary but is based upon legal 
proofs, the supreme court does not 
substitute its judgment for the judg- 
ment of the Board. For the Board, 
in finding a rate, acts as a legislative 
agency in the performance of a legis- 
lative duty. Cf. Interstate Teleph. 
& Teleg. Co. v. Public Utility 
Comrs. (1913) 84 NJL 184, 86 Atl 
363; Plainfield-Union Water Co. v. 
Public Utility Comrs. 6 NJ Mis R 
267, PUR1928C, 657, 140 Atl 785; 
West Jersey & Seashore R. Co. v. Pub- 
lic Utility Comrs. 8 NJ Mis R 212, 
PUR1930D, 206, 149 Atl 269. 


The foregoing principles of law are, 
under the issues involved, in harmony 
with each other and with those pro- 
nounced by the Supreme Court of the 
United States. See cases collated in 
St. Joseph Stock Yards Co. v. United 
States (1936) 298 US 38, 51, 80L 
ed 1033, 14 PUR(NS) 397, 56S Ct 
720. But when, as here, the claim 
is made that the rate, as found, is con- 
fiscatory, i. e., prosecutor is deprived 
of its property without due process of 
law contrary to the Fourteenth 
Amendment of our Federal Constitu- 
tion, USCA, then again, both by our 
decisions (see cases first cited for pros- 
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ecutor), and by the decisions of our 
Federal Supreme Court, the require- 
ments of due process can be satisfied 
only if there is the right of appeal or 
review to a court with jurisdiction to 
make an independent finding both of 
the facts and the law. Cf. Ohio Val- 
ley Water Co. v. Ben Avon, 253 US 
287, 64 L ed 908, PUR1920E, 814, 
40 S Ct 527; St. Joseph Stock Yards 
Co. v. United States, supra. 

With these principles in mind, it is 
argued that the necessary inference to 
be drawn from the quoted language 
of the opinion of our Supreme Court 
is that the Supreme Court did make the 
same factual finding that the Board 
made. That may be so. But whether 
it did or did not make the required 
factual finding is not altogether free 
from debate. We regard it unwise to 
consider and determine a constitutional 


question upon such a state of the rec- 
ord. 

We could, of course, remand the 
cause to the Supreme Court to make a 


definite finding. But we have fre- 
quently acknowledged our power to 
pass upon the merits in fairly compara- 
ble circumstances (Jordan v. Dumont 
(1928) 105 NJL 197, and cases col- 
lated at p. 198, 143 Atl 843; Harman 
v. Reed (1931) 108 NJL 191, 155 
Atl 145), and have at times exercised 
that power when we deemed it desira- 
ble to do so. Smith v. Carty (1938) 
120 NJL 335, 340, 199 Atl 12. Since 
all proofs are before us, and since we 
are of the opinion that the protracted 
litigation of the issues here involved 
should be ended, we choose to adopt 
the course we have followed in Smith 
v. Carty, supra, and shall consider and 
determine this cause upon the merits. 

2. This brings us to the second part 


of prosecutor’s challenge. It presents 
the pith of the issue. Is the rate, $99 
per million gallons, unreasonable, un- 
just and confiscatory? Does it deprive 
prosecutor of its property, as it claims, 
without due process of law contrary 
to the Fourteenth Amendment of our 
Federal Constitution? 


The Board found that the fair re- 
productive value of prosecutor’s prop- 
erty, used and useful, and with due 
regard to the reasonable value of the 
services rendered, was $130,180. 
From that sum it deducted $83,315, as 
the estimated depreciation of the prop- 
erty, and to the balance of $46,865 it 
added $4,686 for going value, making 
a net value of $51,551. The Board al- 
lowed a rate of 6% per cent above the 
reasonable and fixed charges and, as 
already stated, the Supreme Court af- 
firmed the Board. 122 NJL 54, 28 
PUR(NS) 57, 4 A(2d) 47. 

Prosecutor challenges the propriety 
of the results reached both by the 
Board and the Supreme Court. The 
argument in support of its challenge is 
separately captioned under the follow- 
ing headings: “Rate base, deprecia- 
tion, going concern, operating expense, 
fair return, comparative rates, confis- 
cation, and what the court should do.” 
We shall consider each in the order 
stated. 


Rate Base 


Prosecutor’s property consists of a 
30-inch riveted steel main, five-six- 
teenths of an inch thick. It begins at 
a point where it connects with the main 
of the Passaic Valley Water Commis- 
sion located at Belleville and Kearny 
avenues, Kearny, N. J., and runs 
thence southward from or along Kear- 
ny avenue a distance of about 2} miles 
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to a point just beyond the northerly 
limit of Harrison. Special facilities 
are provided to carry this main over 
two railroad crossings; one is the 
“Greenwood Lake Railroad Division 
of the Erie” and the other is the “Erie 
Railroad at the northerly limit of Har- 
rison.” 

Prosecutor uses this main to trans- 
port water which it buys from the 
Passaic Valley Water Commission at 
$78 per million gallons and sells for 
$99 per million gallons, or at a gross 
difference of $21 per million gallons. 

From the record submitted we learn 
that in its earlier years prosecutor had 
four major customers, viz., the town 
of Kearny, with a population of about 
40,000, the borough of East Newark, 
with a population of about 4,000, the 
town of Harrison, with a population 
of about 15,000, and the East Newark 
Realty Company (formerly Clark 
Thread Company). 

In 1929, for example, prosecutor 
sold to Kearny, East Newark and 
Clark Thread Company, 1,156,972,500 
gallons of water, and it sold to Harri- 
son 1,002,548,000 gallons of water, or 
a total of 2,159,520,500 gallons of 
water. 

Gradually prosecutor lost Kearny 
and East Newark as customers. Pros- 
ecutor concedes that the East Newark 
Realty Company is not under any con- 
tract to buy water from prosecutor 
and that it is a very small customer, 
so small that it is practically negligible. 
Thus prosecutor has virtually one re- 
maining customer, namely, respond- 
ent, the town of Harrison whose con- 
tract, as we already know, expires in 
1943, 

We learn more from the record. 
The proofs indicate that there is little, 
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if any, likelihood of prosecutor being 
able to recapture either Kearny or 
East Newark as customers ; they hay- 
ing made other arrangements for their 
supply of water ; that there is little, if 
any, likelihood of prosecutor obtain- 
ing other customers; and that there 
is nothing presently to indicate wheth- 
er respondent shall or shall not contin- 
ue as its customer after 1943. 

[3,4] In this posture of the proofs, 
which proofs are free from any sub- 
stantial dispute, each side offered ex- 
pert testimony as to the present value 
of prosecutor’s property on the basis 
of cost of reproduction. Without at- 
tempiing to detail the many objections 
which each side raises as to the proba- 
tive value of the testimony so pro- 
duced by the other side, it will suffice, 
in our view of the cause, if we merely 
state the results reached by the respec- 
tive experts. 

Mr. Vermeule, for prosecutor, fixed 
the fair value at $271,553. Prosecu- 
tor concedes that $260 should be de- 
ducted from this amount for two 
valves no longer used or useful, and 
a possible further reduction of $2, 
942.59 arising out of the dispute as 
to the actual length of the main. 

For respondents the following fair 
values were fixed: Mr. Potts, $163,- 
292; Mr. Cleveland, $174,383 and Mr. 
Williams, $163,292. 

In light, however, of prosecutor's 
present and prospective business status 
and in light of the value of the serv- 
ices which it rendered, respondents’ 
experts concluded that prosecutor's 
main was altogether too large. Fora 
period of about two months prosecutor 
used a 12-inch temporary by-pass pipe 
across the bridge which pipe was suff- 
cient to supply the water needs of 
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“Harrison, East Newark and Clark 
Thread Works.” Potts and Williams 
testified (respondent characterized 
their testimony as the “Potts and Wil- 
liams theory’) that only 50 per cent of 
prosecutor's main was necessarily use- 
ful for the services rendered; that by 
the use of a small main plus increased 
pressure, claimed to be available by 
turning in the Great Notch reservoir 
which formerly served prosecutor’s 
line and is still attached thereto, double 
the daily ordinary and extraordinary 
needs of respondent would be fully sat- 
ised; and that because of these cir- 
cumstances respondent’s experts re- 
duced their appraisement 50 per cent. 
For example, Mr. Potts reduced the 
fair valuation of prosecutor’s proper- 
ty, used and useful, to $81,646. 

Prosecutor, on the other hand, con- 
tends that the “Potts and Williams 
theory” is “untenable in law” and “un- 
founded in fact.” That contention, 
generally stated, is based upon the 
premise that the main is not too large; 
that it has no right to exact from the 
Passaic Valley Water Commission the 
right to turn in the Great Notch res- 
ervoir; and that to do so would be 
neither practical nor safe. Prosecutor, 
moreover, stoutly contends that there 
is no basis, under the proofs, to sup- 
port the Board’s valuation of $130,- 
180. In support of that contention 
prosecutor especially emphasizes the 
fact that the Board in 1929 placed 
the fair value upon the same plant of 
$197,000 after deducting $20,000 for 
depreciation and including going con- 
cern value. 

The rationale of the Board’s action 
is best gathered from its decision 
wherein it said: 

“The testimony also shows that the 
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present plant capacity is greatly in ex- 
cess of the requirements of the town 
of Harrison. The Board recognizes 
that it cannot alone determine the true 
and fair value of the property used 
and useful by a comparison with a 
similar plant. Nevertheless, if a com- 
pany were to seek rates as a going con- 
cern on the basis of an initially over- 
built plant, this Commission would 
be obliged to only allow a rate which 
would give a fair return alone upon 
the value of the property in so far as 
it was used and useful. The value of 
the overbuilding; the excess over the 
value of the property which was used 
and useful would not be included in 
the rate base. It therefore follows 
that when a plant, by reason of the 
changed conditions and novel circum- 
stances presented in this case, becomes 
analogous to an overbuilt plant, such 
excess in property not used and useful 
cannot be included in the estimate of 
a rate base.” 

“In 1929 this Board fixed the value 
of the company’s property used and 
useful at $197,000.00. At that time 
the company served various municipal- 
ities and private consumers. Today 
the company has virtually one cus- 
tomer, without firm assurance of the 
long retention of that customer, and 
it therefore becomes the duty of the 
Board to determine the value of the 
property used and useful in relation to 
the present service rendered and that 
which might reasonably be rendered 
in the reasonable future. To obtain 
this objective the Board has calculated 
that the value of the property now 
used and useful is $130,180.00, . . .” 

Cf. San Diego Land & Town Co. 
v. Jasper (1903) 189 US 439, 447, 
47 L ed 892, 896, 23 S Ct 571; Long 
31 P.U.R.(N.S.) 
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Branch Commission v. Tintern Manor 
Water Co. (1905) 70 NJ Eq 71, 78, 
62 Atl 474, 477. 

Neither industry of capable counsel, 
nor that of the court, has produced an 
adjudication in an altogether like sit- 
uation. This is not the case of a mis- 
taken judgment in building too large a 
plant. Cf. Elizabeth v. Public Utility 
Comrs. 99 NJL 496, 498, PUR1924C, 
524, 123 Atl 358. Here the main was 
built sufficiently large to allow prose- 
cutor to carry out its contracts to sup- 
ply the needs of its earlier customers. 
Now it finds itself with altogether 
too large a plant on its hands, with on- 
ly one customer, and with little, if 
any, prospect for future betterment of 
its unusual and unhealthy business 
status. 

The fallacy, as we see it, with prose- 
cutor’s contention is that it, in effect, 
makes the cost of the reproduction of 
its plant, irrespective of the circum- 
stances exhibited, the conclusive test 
of determining its present fair value. 
That is not the law. Reproduction 
cost, like historic costs and actual costs, 
“is a relevant fact which should have 
appropriate consideration,” but does 
not furnish “an exclusive test.” The 
weight to be given to reproduction 
costs “is to be determined in light of 
the facts of the particular case.” Cf. 
Los Angeles Gas & E. Corp. v. Califor- 
nia R. Commission, 289 US 287, 307, 
308, 77 L ed 1180, 1193, 1194, PUR 
1933C, 229, 53 S Ct 637, 644. Very 
aptly has it been held that “value de- 
pends upon use and is measured, or at 
least significantly indicated, by the 
profitableness of present and prospec- 
tive services rendered that are just and 
reasonable as between the owner of 
and those served by the property.” 
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Denver Union Stock Yard Co. v. Unit- 
ed States (1938) 304 US 470, 479 
82 L ed 1469, 1478, 24 PUR(NS) 
155, 58 S Ct 990, and cases there 
cited. 

[5,6] We find it unnecessary to de- 
cide whether the Board was right in 
its reasoning that the present value 
of prosecutor’s plant was to be de- 
termined upon the analogous basis of 
an initially overbuilt plant; we are 
called upon to decide only whether the 
Board reached a proper, a right re- 
sult. Cf. Central R. Co. v. State Tax 
Dept. (1933) 112 NJL 5, 16, 169 Atl 
489, certiorari refused by United 
States Supreme Court (1934) 293 
US 568, 79 L ed 667, 55 S Ct 79. 

With this objective in mind, we are 
satisfied, notwithstanding the fact that 
prosecutor was necessarily obliged to 
use its main, double the necessary size, 
to serve respondent, that prosecutor 
is entitled only to a fair and just re- 
turn based upon the fair valuation of 
that main, with due regard to its exces- 
sive size and with due regard to the 
fair and just value of the services ren- 
dered. A valuation so reached, we 
think, is fair and just both to the own- 
ers of, and those served by, the prop- 
erty. Denver Union Stock Yard Co. 
v. United States, supra; Public Serv- 
ice Gas Co. v. Public Utility Comrs. 
supra. 

Thus, with due regard to the ex- 
cessive size of prosecutor’s property, 
with due regard to the necessary use 
made thereof (and in that sense used 
and useful), and with due regard to 
that which is fair and just, as between 
prosecutor and respondent, we find, as 
a fact, that the fair valuation of prose- 
cutor’s property is the sum fixed by 
the Board, namely, $130,180. 
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Depreciation 


[7, 8] The Board calculated the 
item of depreciation at 2 per cent per 
annum for thirty-two years and 
reached a total depreciation of $83,- 
315. This amount was reached upon 
the basis of a 50-year life for the prop- 
erty and the Board indicated that its 
determined amount was “under the 
amount which (prosecutor) itself had 
depreciated the property upon its books 
($138,012.90). . . .” Prosecutor 
denies that the item of $138,012.90 set 
up in its report, under “amortization 
or retirement reserve,” represents an 
existing fund set up for depreciation. 
But however characterized, prosecu- 
tor concedes that it charged $33,000 to 
amortization but never in fact set it 
up; it admits that it earned this amount 
but paid it out in dividends. Prosecu- 
tor further claims, without supporting 
authority, that the item of $138,012.90 
was set up at the direction of Federal 
Tax Authorities, and that it is non- 
existent ; it is purely mythical. Be that 
as it may, we do not find it necessary 
further to labor this point, or the point 
that prosecutor’s present plight is 
largely due to the manner in which it 
manipulated and diverted its funds. 
The question is: do the proofs sup- 
port the Board’s determination? We 
think they do. 

Now, good, common judgment com- 
pels the conclusion that “a water plant 
with all its additions, begins to depre- 
ciate in value from the moment of its 
use.” Knoxville v. Knoxville Water 
Co. (1909) 212 US 1, 13, 53 L ed 
371, 380, 29 S Ct 148, 152. Especial- 
ly is this so when, as here, practically 
all the pipe is buried in the ground with 
the exception of a short distance for 


which it is above the ground but sub- 
mitted to locomotive gases. The 
proofs, moreover, disclose that 22,- 
000,000 gallons of water leaked out of 
the main in a year and that prosecutor 
was obliged to, and did, expend rela- 
tively substantial sums of money each 
year to repair leaks. For example, it 
spent $3,151.26 in 1929; $1,611.83 in 
1930 and $2,337.25 in 1931. Addi- 
tionally, experts for respondent testi- 
fied that in the engineering profession, 
fifty years is considered as the average 
length of life for a pipe line of the 
character here involved. The aver- 
age length of life thus reached is not 
purely theoretical ; it is based, “on ex- 
perience practice . . . and 
study. 

It is, of course, true that the testi- 
mony of competent valuation engi- 
neers, who examine the property and 
make estimates in respect to its con- 
dition, is to be preferred to mere cal- 
culations based on averages and as- 
sumed probabilities. McCardle v. In- 
dianapolis Water Co. (1926) 272 US 
400, 416, 71 L ed 316, 327, PUR 
1927A, 15, 47 S Ct 144. But the 
testimony of prosecutor’s expert does 
not come within the stated rule. 

He examined the inside of the pipe 
at the Erie R. R. in 1928, at the Green- 
wood R. R. in 1932, and at several 
cuts into the pipe made at points where 
it rested in the earth trench, beyond 
the above two stated places. Such ex- 
aminations were, indeed, limited and 
spotty in character. His testimony, 
moreover, that he did “not think that 
any deductions should be made for de- 
preciation, deterioration . . .” 
lacks persuasion ; he, in fact, did mak 
an allowance of $20,000 for deprecia- 
tion. 


” 
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We are satisfied that the deduction 
of $83,315 for depreciation is fully 
supported by the proofs. We so find. 


Going Concern Value 


Prosecutor concedes that “going 
concern value” is not really involved 
in this case. In view of that con- 
cession, this item requires no discus- 
sion. 


Operating Expenses 


Prosecutor complains on but two 
scores. 

[9] The first complaint concerns 
the item of taxation. The Board con- 
cluded “that municipal taxes properly 
chargeable are only those taxes upon 
property which is used and useful,” 
and accordingly reduced the item of 
taxes in the operating expenses “in the 
ratio that the assessment on the prop- 
erty used and useful bears to the total 
assessment.” In so doing, we hold, 
the Board was entirely correct; it ex- 
ercised good judgment. The consum- 
ing public should not be forced to 
shoulder taxes on any property other 
than that which is used for or useful 
to it. If the taxes as assessed are, as 
contended, erroneously assessed, pros- 
ecutor has its remedy. 

[10] The second complaint is that 
the Board made no allowance for 
amortization. Under the proofs of 
the case at bar, what has already been 
written under the heading of “Depre- 
ciation” is dispositive of this point. In 
the final analysis, as already observed, 
prosecutor, under all circumstances, is 
only entitled to a fair and just com- 
pensation for the services which it 
renders. 

31 P.U.R.(N.S.) 


Fair Return 


[11] Prosecutor insists that “no 
percentage less than 8 per cent will be 
adequate.” We find no merit to this 
insistence. In light of all the circum. 
stances exhibited in this cause, we find 
that the rate of 63 per cent is fair and 
just as between prosecutor and re. 
spondent. 


Comparative Rates 


[12] The Board held that “it must, 
under the circumstances of this case, 
take cognizance of existing compara- 
tive rates allowed for the sale of water 
in adjacent communities, and while it 
bears no absolutely controlling rela- 
tion to the value of the service rendered 
by this company, it is an indicia of 
what may be termed reasonable value 
of the services and on the average the 
Board finds no rate existing in excess 
of $99 per million gallons.” 


The Board, under the circumstances, 
properly considered comparative rates 
in localities similarly situated. Cf. 
Bluefield Water Works & Improv. 
Co. v. West Virginia Pub. Service 
Commission, 262 US 679, 690, 67 
L ed 1176, 1182, PUR1923D, 11, 43 
S Ct 675; Public Service Gas Co. v. 
Public Utility Comrs. 84 NJL 463, 
475, 87 Atl 651, 656. 


Confiscation 


It is interesting to observe, for 
whatever value, if any, it may have, 
that prosecutor carried its entire plant 
at the book value of $167,541.13, 
without deduction for depreciation; 
that as of January 1, 1935, it set up 
the sum of $134,102.90 under the 
heading of amortization or retirement 
reserve. By so doing, prosecutor's 
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hooks show a depreciated book value 
of all its property of $33,438.53 as 
against the depreciated value of $46,- 
865 fixed by the Board. 

But be that as it may, having found 
that the rate fixed by the Board was 
fair and just, it necessarily follows, 
and we so hold, that prosecutor has 
failed satisfactorily to establish, as it 


the supreme court, infringes consti- 
tutional immunities. 

What the court should do. Judg- 
ment is affirmed with costs. 


For affirmance: The Chancellor, 
Justices Parker, Bodine, Heher, and 
Perskie, and Judges Hetfield, Dear, 
Wells, Wolfskeil, Rafferty, and Hague 
—11. 


was obliged to establish, that the rate 


fixed by the Board and affirmed by For reversal: None. 





MONTANA PUBLIC SERVICE COMMISSION 


Re Montana-Dakota Utilities Company 


[Docket Nos. 3065-3067, Report and Order No. 1749.] 


Depreciation, § 66 — Natural gas — Reproduction cost basis. 
1. An allowance for depreciation of a natural gas utility was deemed to 
be fair where such allowance represented approximately 5 per cent on the 


reproduction cost new of the utility’s property used and useful in serving 
the public, p. 234. 


Rates, § 649 — Hearing and notice. 


2. The public and the utility should be given reasonable notice of a hearing 
to be held before the Commission to determine the reasonableness of rates, 
since justice requires that all parties to the proceeding have a reasonable 
opportunity to prepare and present their respective interests, p. 235. 

Procedure, § 23 — Hearing and notice — Discretionary powers of Commission. 
3. What constitutes reasonable notice to the public and the utility before 
a hearing is discretionary with the Commission, provided notice is at least 
given in strict conformity to the statutes, p. 235. 

Rates, § 649 — Hearing and notice — Sufficiency of notice. 
4. A utility had ample time within which to prepare for a hearing relative 
to rates where it had at least eighteen days actual notice of the hearing 
and it knew at least five months prior to such hearing that one would be 
held, p. 235. 

Rates, § 649 — Hearing and notice — Purpose. 
5. A notice of public hearing on utility rates should apprise the public and 
the utility as to what is in issue, although such a notice is not governed by 
the technical rules of pleading, p. 235. 

Rates, § 649 — Hearing and notice — Sufficiency. 
6. A notice of a public utility hearing concerning rates need not contain 
views of the Commission as to what evidence the utility or the public 
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should offer relative to the reasonableness or unreasonableness of rates, 
p. 235. 
Return, § 9 — Fair value basis — Right to earn. 
7. A utility is entitled to earn a fair and reasonable return on the present 
value of its property used and useful in the public service, p. 236, 
Rates, § 120 — Reasonableness. 
8. A gas consumer need only pay a reasonable rate, p. 237. 


Valuation, § 327 — Franchises. 


9. Items for franchises should not be considered in arriving at the rate 
base, p. 237. 


Valuation, § 143 — Organization expenses — Amortization — Capitalization. 
10. Intangibles involving preliminary and organization expense relating to 
the organization and establishment of a utility should not be capitalized or 
carried into the rate base, although they may be properly amortized over 
a period of years as an expense item, p. 237 


Valuation, § 288 — Working capital — Rate base. 


11. A proper amount of working capital should be included in the rate 
base upon which a fair return should be allowed a public utility, p. 237. 


Valuation, § 290 — Working capital. 


12. The determination of the amount of working capital to be allowed in 
arriving at a rate base is a matter of judgment and discretion based upon 
the past experiences of the utility and its present requirements, p. 237. 


Valuation, § 290 — Working capital — Determining factors. 
13. Working capital depends generally upon what cash, credit, supplies, 
and equipment are necessary for the proper functioning of a utility plant, 
o. 2a. 

Valuation, § 313 — Working capital — Natural gas utility. 
14. An allowance for working capital of a natural gas utility representing 
one-eighth of the annual operating expenses was deemed proper and sufh- 
cient for rate-making purposes, p. 237. 

Depreciation, § 14 — Value basis. 
15. The percentage for depreciation must be determined upon the actual 
value of utility property and not upon its original cost or gross revenue, 
p. 238. 

Expenses, § 23 — Capital expenditures. 
16. A patron of a utility is not required to pay through rates the amount 
expended by the utility for its plant, p. 238. 

Depreciation, § 43 — Use of fund — Capital account. 
17. Depreciation should not be permitted to be added to the utility’s capital 
account but should be used only for the purpose intended, p. 238. 

Valuation, § 81 — Relation to depreciation fund. 


18. The true value of utility property used to earn a return cannot be 
enhanced by a consideration of the errors in management which have been 
committed in the past in using depreciation funds, because the depreciation 
fund must be absolutely used for the purpose intended, p. 238. 
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Evidence, § 16 — Competency — Rate proceeding. 
19. Evidence, before it is admitted in a rate case before the Commission, 
should be at least competent, and where a document is introduced the par- 
ties should have the right to cross-examine its authors, p. 240. 


Evidence, § 21 — Hearsay. 
20. All evidence is hearsay when its probative force depends, in whole or 
in part, on the competency and credibility of some person other than the 
witness by whom it is sought to be produced, p. 240. 


Valuation, § 409 — Evidence — Hearsay — Opportunity to cross-examine. 


21. That neither the parties nor the Commission have the valuation engi- 
neers whose estimates have been offered before the Commission, in a rate 
case, to cross-examine as to the facts upon which their summary was based 


constitutes a basis for the rule excluding testimony, p. 240. 


Return, § 101 — Natural gas. 


22. A return of at least 6 per cent was held reasonable for a natural gas 


utility, p. 241. 


[October 27, 1939.] 


Cr requiring gas company to show why its rates should 
not be reduced; rate schedule prescribed in accordance with 
opinion. 


APPEARANCES: John C. Benson 
and Armin M. Johnson, Attorneys, 
Minneapolis, Minnesota, representing 
Montana-Dakota Utilities Company ; 
James T. Shea, Attorney, Glasgow, 
representing natural gas consumers at 
Glasgow and Hinsdale; Fred C. Gab- 
riel, County Attorney, Malta, repre- 
senting natural gas consumers at Mal- 
ta, Montana; C. F. Bowman, Chief 
Engineer, for the Commission ; George 
Bartholomew, Auditor, for the Com- 
mission; John W. Bonner, Counsel, 
for the Commission. 


By the Commission: Pursuant to 
complaints filed with this Commission 
relative to the gas rates charged by the 
Montana-Dakota Utilities Company, 
a corporation, to its consumers in 
Glasgow, Malta, and Hinsdale, Mon- 
tana, this Commission issued an order 
to show cause directed to the said util- 
ity requiring the utility to appear be- 


fore the Commission and show cause 
why the gas rates charged by it in the 
aforesaid towns should not be reduced. 
The order to show cause was return- 
able on August 14, 1939. On August 
14, 1939, a public hearing was had at 
Glasgow, Montana, on the order to 
show cause and this hearing continued 
during the 15th and 16th of August, 
1939. At the hearing it was agreed 
by the Commission, the consumers, 
and the utility that evidence pertain- 
ing to the reasonableness of the rates 
charged by the utility to its consum- 
ers in Glasgow, Malta, and Hinsdale, 
Montana, would be heard at Glasgow, 
Montana; hence all evidence intro- 
duced on the days mentioned had to 
do with the reasonableness of the gas 
rates charged by the utility to its con- 
sumers in the aforesaid towns. 

-The Montana-Dakota Utilities 
Company serves natural gas to consum- 
ers in its so-called “Bowdoin Divi- 
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sion.” The Bowdoin Division consists 
of the towns of Glasgow, Malta, Hins- 
dale, and Saco, Montana. Glasgow 
has a population of 2,216 persons and 
882 patrons of the utility. Malta has 
a population of 1,342 persons and 467 
patrons of the utility. Hinsdale has 
a population of approximately 570 
persons and 73 patrons of the utility. 
Saco has a population of 506 persons 
and the utility has 52 patrons in this 
town. Saco, however, is not involved 
as far as the reasonableness of rates 
charged by the utility is concerned 
since the rates charged by the utility 
in this town are entirely different from 
the rates charged in the other towns 
which compose the Bowdoin Division. 
Saco is situated in the gas field and the 
utility has competition with a munici- 
pal plant in said town. Furthermore, 
Saco is served from the “collection” 
lines of the utility and the expense of 
serving this town is entirely lower and 
different than is the service to the oth- 
er towns. The utility has no compe- 
tition in the towns of Glasgow, Malta, 
and Hinsdale and these towns are re- 
moved from the gas field. 


Fort Peck dam which is a govern- 
ment project is located approximately 
18.6 miles southeast of Glasgow. The 
utility involved also sells gas for this 
project to the government, but this is 
strictly in accordance with a contract 
entered into by the utility with the 
government of the United States. The 
rates charged at Fort Peck by the util- 
ity are not involved in this proceeding. 

The utility procures its natural gas 
which it sells to its consumers in Glas- 
gow, Malta, and Hinsdale from a gas 
field in close proximity to Saco, Mon- 
tana. This gas is transported from 
the field to Glasgow, Malta, Hinsdale, 


and Fort Peck. The utility has con- 
tracts with the owners of the various 
gas wells in the field and pays to such 
owners the sum of 5 cents per thousand 
cubic feet for all gas purchased by the 
utility. 

In order to insure proper pressure 
the utility has constructed a compres- 
sor approximately 7 miles east of Saco 
and 33 miles west of Glasgow. 


The collection system is from the 
wells in close proximity to Saco and, 
as heretofore stated, Saco is served 
from this system. The collection sys- 
tem runs from the said wells to the 
compressor mentioned, and from this 
compressor a transmission line runs a 
distance of 38 miles through Hinsdale 
to Glasgow and then from Glasgow to 
Fort Peck. Another transmission 
line runs from the said compressor 
station a distance of 32 miles to Malta. 


The rates charged by the utility to 
its consumers in Malta, Glasgow, and 
Hinsdale are as follows: 


General Purposes 


Available for: Cooking, water heating, and 
heating purposes. 

Rate: 

First 3,000 cu. ft. of gas or less per month, 
$2.00 minimum bill. 

Next 7,000 cu. ft. of gas per month, 57¢ per 
M cu. ft. 

Next 15,000 cu. ft. of gas per month, 45¢ per 


M cu. ft. 

Next 275,000 cu. ft. of gas per month, 40¢ per 

M cu. ft. 

Over 300,000 cu. ft. of gas per month, 30¢ per 

M cu. ft. 

Prompt payment discount: None. ; 

Minimum bill: $2.00 per month for which 
customer will receive first 3,000 cubic feet 
of gas or less. 

During the hearing the consumers 
of the utility were represented by 
counsel as was the utility. A great 
deal of evidence was introduced to 
show both the reasonableness and un- 
reasonableness of the gas rates charged 
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by the utility to its consumers in the 
towns mentioned. In fact the tran- 
script in this case consists of 554 
pages. After the evidence was closed, 
briefs were filed by the parties and 
the matter then taken under advise- 
ment by this Commission. 

At the beginning of the hearing the 
utility made a motion to dismiss the 
proceedings on various grounds, chief 
of which was that the utility did not 
have adequate notice within which to 
prepare for the hearing. The utility 
also objected that it could not ascer- 
tain from the order to show cause just 
what it was expected to produce in the 
way of evidence. It should be point- 
ed out relative to these objections that 
the evidence shows that Mr. Gamble, 
secretary-treasurer of the utility, tes- 
tified at the hearing that as far back 
as March 29, 1939, he knew of the 
complaints relative to the rates in the 
towns involved, and that at such time 
he knew that a hearing on the gas 
rates was contemplated. The evidence 
further shows that in April, 1939, Mr. 
Gamble called on one of the Commis- 
sioners as well as counsel for the Com- 
mission and asked that the hearing on 
the rates be set during the latter part 
of May, 1939, if possible. The mo- 
tion for dismissal was taken under 
advisement by the Commission and 
the hearing proceeded. 

At the hearing the utility introduced 
a summary of estimated cost of repro- 
duction new less accrued depreciation 
as of December 31, 1938, prepared by 
Day & Zimmermann, engineers of 
Philadelphia, Pennsylvania. The said 
engineers who prepared this summary 
were not present at the hearing and 
thus could not be cross-examined. The 
aforesaid summary estimated the cost 
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of reproduction new less accrued, ob- 
served depreciation as of December 
31, 1938, of the Bowdoin Division, to 
be $900,845, which includes the util- 
ity’s property used in supplying gas 
to Fort Peck and Saco. The utility 
introduced in evidence a statement 
showing the rate base in 1930 as de- 
termined by this Commission, togeth- 
er with subsequent additions as record- 
ed in the company’s books. This ex- 
hibit showed a total of $847,497.67. 
It should be observed that an item was 
included in the aforesaid total for 
franchises and intangibles in the sum 
of $2,448.59. Working capital is 
figured at $40,000. The utility at the 
hearing claimed a book value of $845,- 
925.78. This figure includes an item 
for intangibles of $16,880.75. The 
utility also maintained at the hearing 
that 5 per cent per year would be a 
fair allowance for depreciation. It 
should be further observed that the 
utility admitted during the hearing 
that it could find nothing in its depre- 
ciation fund, and that depreciation 
has been used by the utility for addi- 
tions to the plant of the utility. 

The utility maintains that its re- 
serve for depreciation at the close of 
1938 did not exceed $165,000 and that 
because of this fact the said book val- 
ue of $845,925.78 cannot be reduced 
by more than $165,000. This would 
make the utility’s claimed rate base in 
this case the sum of $680,925.78 as 
far as its book value is concerned. 

Mr. Bartholomew, auditor for the 
Commission, who testified without 
contradiction, that after he investi- 
gated the books of the utility he ar- 
rived at a book valuation, including 
the town of Saco, of the utility’s prop- 
erty in the sum of $714,882.48 with- 
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out depreciation. This figure is the 
figure which the utility’s books show 
at its headquarters at Minneapolis, 
Minnesota. It should be pointed out, 
however, that this figure does not in- 
clude any item for intangibles and 
franchises, which figure could not ex- 
ceed the sum of $16,880.75, which was 
introduced at the hearing by the utility 
itself. 

[1] Mr. Bartholomew _ testified 
that he did not include the intangibles 
because many of them were improper 
charges and not applicable to the Bow- 
doin Division and that these items 
should not be considered since the util- 
ity has already had at least ten years 
within which to write off these items 
through amortization. 

In illustrating these improper items 
contained in the intangibles, counsel 


for the utility brought out on cross- 


examination of Mr. Bartholomew, 
such items as $50 for legal expense 
in connection with obtaining fran- 
chises in Wolf Point, Poplar, Bain- 
ville, and Culbertson, which towns 
were not involved in the investigation. 
Another item was the sum of $25 for 
legal expenses in connection with the 
utility’s consumers in Poplar, which 
town was not involved in the investi- 
gation. Other items related to gen- 
eral expenses for the towns of Poplar, 
Bainville, Culbertson, Reserve, Plenty- 
wood, and Wolf Point. One of the 
items mentioned was in the sum of 
$500. Counsel for the utility seemed 
to be satisfied with the explanation of 
Mr. Bartholomew in contending that 
these items were not properly charge- 
able to the Bowdoin Division since 
they had to do with towns served by 
the utility with electricity which were 
not included in the investigation, nor 
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are they any part of the Bowdoin Dj- 
vision of the utility. The evidence 
shows that the operating revenue of 
the utility for the towns of Glasgow, 
Malta, and Hinsdale, which includes 
farm lines, for the year 1938, less 
Saco, was $169,002.03, and the 
operating expenses for the utility 
for the towns mentioned for 1938 in- 
cluding Saco was $128,999.03. The 
operating revenue of the utility for 
the towns of Glasgow, Malta, and 
Hinsdale, less Saco, for the year 1937 
including farm lines was $185,956.80, 
and the total operating expense for the 
same year including Saco was $128, 
074.01. The net operating revenue of 
the utility, therefore, was $57,882.79 
for the year 1937 and $40,003 for the 
year 1938. The average net operating 
revenue of the utility for the Bowdoin 
Division for the two years, 1937, 1938, 
was $48,942.89. We have allowed a 
sum of $35,000 for depreciation for 
each year in the aforesaid operating 
expenses for the years 1937 and 1938 
in arriving at the net operating reve- 
nues of the utility for those years. We 
believe this amount to be fair as it rep- 
resents approximately 5 per cent on 
the reproduction cost new of the util- 
ity’s property used and useful in serv- 
ing the public. 

The Board’s engineer, Mr. C. F. 
Bowman, testified that in his opinion, 
taking into consideration everything 
used and useful by the utility in the 
public service, that the fair value of 
the same would be on the date of the 
hearing the sum of $530,647. This 
valuation was arrived at by inspection 
in the field, by observed depreciation, 
and taking every principle into account 
in arriving at the value of the proper 
ty of the utility according to the the- 
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ory of reproduction new less accrued 
observed depreciation. From a con- 
sideration of all of the evidence in 
this case and taking into consideration 
every element and theory which will 
enable us to arrive at a fair value for 
this utility in order to determine 
whether or not its present rates are 
reasonable or unreasonable, we be- 
lieve that the aforesaid figure of $530,- 
647 truly represents the fair value of 
the Bowdoin Division of this utility 
including all of its property used and 
useful in the public service in said Di- 
vision. 

The utility’s evidence relative to 
working capital was speculative in that 
no definite figure was given save and 
except that the utility claimed it 
should be allowed working capital in 
asum of at least $40,000. This fig- 
ure was not broken down so as to give 
us any definite knowledge as to what 
it entirely consists of. 

[2-4] Before a hearing is held in 
determining the reasonableness of 
utility rates the public and the utility 
should be given reasonable notice of 
the hearing by the Commission. Jus- 
tice requires that all parties to the pro- 
ceeding have a reasonable opportunity 
to prepare and present their respective 
interests. 

What constitutes reasonable notice 
to the public and the utility before a 
hearing in our opinion is discretionary 
with the Commission, provided, how- 
ever, that notice is at least given in 
strict conformity to the statutes. 

Section 3897, Revised Codes of 
Montana, 1935, provides that upon in- 
vestigation or hearing by this Com- 
mission relative to utility rates or serv- 
ice that the utility and the complain- 


ants must be given at least ten days’ 
; 235 


notice of the time when and where 
such investigation and hearing will be 
held, at which hearing or investigation 
both the complainants and the utility 
shall have the right to appear by coun- 
sel or otherwise, and be fully heard. 

The records in this case show that 
this Commission caused a notice of the 
hearing to be served on the public and 
the utility stating that the hearing 
would be held on August 14, 1939. 
On July 26, 1939, the utility received 
the show cause order setting this case 
for hearing. It is obvious, therefore, 
that the utility had at least eighteen 
days actual notice of the hearing. 
Furthermore, the evidence in the case 
conclusively shows that the utility 
xnew in March, 1939, that a hearing 
on the rates involved in this case would 
be held by this Commission. In fact 
as the evidence shows in April, 1939, 
the utility asked the Commission and 
its counsel that the hearing be not set 
until the latter part of May, 1939, if 
possible. This Commission did not 
set the hearing until the 14th day of 
August, 1939. Under such circum- 
stances, the utility certainly had ample 
time within which to prepare for the 
hearing. 

[5,6] <A notice of public hearing 
on utility rates should apprise the pub- 
lic and utility as to what is in issue. 
However, such a notice in our opinion 
is not governed by the technical rules 
of pleading. In this case the notice of 
hearing recited in substance that be- 
cause of complaints made to this Com- 
mission directed against the reason- 
ableness of the natural gas rates 
charged by the utility for the furnish- 
ing of natural gas for commercial and 
domestic purposes to consumers in and 
about Glasgow, Malta, and Hinsdale, 
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Montana, that a public hearing would 
be held before the Commission at 
Glasgow on August 14, 1939, at 9 
o’clock A. M. on said date, at which 
hearing a complete investigation of the 
reasonableness of the rates, tolls, 
charges, and schedules then in effect 
and then being charged by the utility 
for natural gas for commercial, domes- 
tic, and other purposes to all persons 
and corporations served by the utility 
in and about Glasgow, Malta, and 
Hinsdale, would be made if the cir- 
cumstances warranted. The notice 
further recited that the hearing would 
be continued from day to day until a 
thorough investigation would be made 
of all such rates, tolls, charges, and 
schedules, and the utility was directed 
on the date mentioned then and there 
to show cause why an order should 


not be made substantially reducing 
such rates, tolls, charges, and sched- 


ules in said towns. The order further 
recited that at such hearing an investi- 
gation would be made by the Commis- 
sion relative to the character and ade- 
quacy of the services furnished by the 
utility to the consumers in said towns 
as well as to the quality of the natural 
gas furnished to said consumers by 
the utility. 

Section 3897, Revised Codes of 
Montana, 1935, does not specify any 
type of particular notice to be given the 
public or the utility of a hearing in- 
volving rates or services. The statute 
does, however, give the Commission a 
right to hold a public hearing upon 
complaints where “any of the rates, 
tolls, charges, or schedules, or any 
joint rate or rates, are in any way un- 
reasonable or unjustly discriminatory, 

or that any service is inade- 
quate.” 
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We believe that the aforesaid notice 
amply apprized the parties of what 
was to be investigated at the hearing 
involved. The utility concerned here 
has been engaged in various rate hear- 
ings and it is significant that it is the 
utility who is complaining about the 
notice rather than members of the pub- 
lic who are not generally engaged in 
rate hearings as is this particular util- 
ity. Certainly this utility and its coun- 
sel should know what evidence to pre- 
sent at a rate hearing under such a no- 
tice as given in this case. We do not be- 
lieve that a notice of a public hearing 
concerning rates should contain views 
of the Commission as to what evidence 
the utility or the public should offer 
relative to the reasonableness or un- 
reasonableness of rates. That func- 
tion is strictly one for the parties. It 
must always be remembered that the 
Commission is not, strictly speaking, a 
party to the proceeding but sits as an 
administrative body to fairly and im- 
partially weigh the evidence and then 
determine whether or not the rates are 
reasonable or unreasonable. 

Because of the aforesaid reasons we 
do not believe that the motion made by 
the utility to dismiss is well taken and 
we, therefore, overrule the same. 

Each utility case stands upon its 
own facts and it must be recognized 
that each utility presents an individual 
problem. Driscoll v. Edison Light & 
P. Co. (1939) 307 US 104, 83 L ed 
1134, 28 PUR(NS) 65, 59 S Ct 715. 

[7] We have heretofore held that 
a utility is entitled to earn a fair and 
reasonable return on the present value 
of its property used and useful in the 
public service. Re Scott Water Plant 
(1939) 31 MUR —, 31 PUR(NS) 
124; Re Citizens Gas Co. (1938) 31 
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MUR —, 26 PUR(NS) 465; Re 
Billings (1938) 31 MUR —, 23 PUR 
(NS) 442; Re Horning (1938) 31 
MUR —, 24 PUR(NS) 462; Miles 
City v. Montana-Dakota Utilities Co. 
(1938) 31 MUR —, 26 PUR(NS) 
358, ante; Consumers v. Saltese Elec- 
tric Light & Water Co. (1938) 31 
MUR —, 26 PUR(NS) 333; Cus- 
tomers v. Kevin Gas Distributing Co. 
(1938) 31 MUR —, 26 PUR(NS) 
327; Re Big Horn Oil & Gas Develop. 
Co. (1938) 31 MUR —, 27 PUR 
(NS) 41; Re Great Northern Utilities 
Co. (1938) 31 MUR —, 26 PUR 
(NS) 393, ante. See also Great North- 
ern Utilities Co. v. Public Service 
Commission, 88 Mont 180, PUR 
1930E, 134, 293 Pac 294. 

[8] And we have heretofore held 
that a gas consumer need only pay a 
reasonable rate. Re Big Horn Oil & 
Gas Develop. Co. supra; Re Billings, 
supra. 

[9] Taking the aforesaid funda- 
mental principles into consideration, 
it is obvious that in determining the 
rate base to be used in this case that 
only legal items may be considered by 
us in arriving at a fair value of this 
utility. In accordance with the fore- 
going we do not believe that the items 
for franchises should be considered 
by us in arriving at the rate base in 
this case. As we said in Re Citizens 
Gas Co. supra, at p. 473 of 26 PUR 
(NS): 

“In arriving at a rate base, fran- 
chises, although property which repre- 
sent no real cost to the company when 
acquired, should not be considered 
since the fixing of a just and reason- 
able charge to be made by a public 
utility is not a taking from it of either 
the franchise or its use, in the sense of 


the constitutional guaranty, inasmuch 
as the franchise must be deemed to 
have been granted upon the implied 
covenant or subject to the implied con- 
dition that the rates should be just 
and reasonable and public regulation 
of the charges is merely the enforce- 
ment of the utility’s duty. Brooklyn 
Union Gas Co. v. Prendergast (1925) 
7 F(2d) 628, PUR1926A, 412; Geor- 
gia R. & Power Co. v. Georgia R. 
Commission, 278 Fed 242, PUR 
1922C, 744, affirmed 262 US 625, 67 
L ed 1144, PUR1923D, 1, 43 S Ct 
680; Consolidated Gas Co. v. New- 
ton, 267 Fed 231, PUR1920F, 483, 
affirmed 258 US 165, 66 L ed 538, 
PUR1922B, 752, 42 S Ct 264. 

“For the reasons stated the alleged 
franchise value of the utility here 
must be stricken in determining its 
rate base.” 

[10] It should be pointed out that 
practically all of the so-called intangi- 
bles claimed by the utility in this case 
had to do with its system outside of 
the Bowdoin Division, These intan- 
gibles included legal expenses, etc., all 
having to do with organizing the 
utility. 

Intangibles involving preliminary 
and organization expense relating to 
the organization and establishment of 
the utility should not be capitalized or 
carried into the rate base, although it 
may be properly amortized over a pe- 
riod of years as an expense item. 
Alexandria Water Co. v. Alexandria 
(1934) 163 Va 512, 7 PUR(NS) 53, 
177 SE 454. 

Here the utility has had over ten 
years to amortize its intangibles and 
this item will therefore be disregarded 
by us. 


[11-14] We believe that there 
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should be included a proper amount 
of working capital as a part of the base 
upon which a fair return should be al- 
lowed a public utility. The amount 
required for working capital differs 
with different utilities and hence there 
is no set rule by which the amount of 
working capital can be truly ascer- 
tained. At any rate, in determining 
the amount of working capital to be 
allowed we deem it to be a matter of 
judgment and discretion, based upon 
the past experiences of the utility and 
its present requirements. In making 
such ascertainment for working capi- 
tal we do not believe that the utility 
should be unreasonably restricted in 
amount, but on the contrary, the 
amount allowed for working capital 
should be reasonably sufficient to cov- 
er the needs of the utility beyond 


question. It is elementary that in addi- 
tion to the plant used by the utility for 
rendering public service that the utility 
requires working capital. 

Elements of working capital are for 
the most part fluid assets which have 
a market value distinct and independ- 


ent of the physical plant. Items em- 
bracing working capital consist main- 
ly of materials and supplies, cash, and 
collectible accounts. While there may 
be confusion relative to theories ap- 
plicable in ascertaining the value of 
the plant of a utility it is, generally 
speaking, not difficult to ascertain what 
should be allowed for working capital 
items. Working capital is separate 
and distinct from fixed capital, the lat- 
ter being represented by land, per- 
manent structures, and intangible in- 
vestments, while working capital de- 
pends generally upon what cash, cred- 
it, supplies, and equipment is necessary 
for the proper functioning of the plant. 
31 P.U.R.(N.S.) 


It is obvious from the foregoing that 
in determining here what items should 
be allowed for working capital for this 
particular utility, that the question is 
not one of determining an appraisal 
of the value of things found in the 
possession of the utility, but rather 
that of determining a reasonable al- 
lowance to the utility for working cap- 
ital in order that it may efficiently and 
economically function. Indeed, it has 
been stated that “for rate-making pur- 
poses working capital may be defined 
as the amount of capital which the in- 
vestors are required to put into the 
business over and above the investment 
in plant and intangibles in order to 
cover the gap by the cash expenditures 
in the production and delivery of serv- 
ice and the collection of the revenues 
from the sale of service.” Whitten- 
Wilcox, Valuation of Public Service 
Corporations, (1928 Ed.) Vol. 2, p. 
1520. 

In accordance with the foregoing 
principles we believe that the sum of 
$15,653 allowed by our engineer for 
working capital is sufficient. It will 
be noted that this sum represents ap- 
proximately one-eighth of the annual 
operating expenses of the utility for 
1937, 1938, including the town of 
Saco. The sum allowed represents 
forty-five days operating expenses for 
the utility. 

[15-18] In our opinion this utility 
is not using its depreciation fund for 
the purposes intended by good account- 
ing practices and as governed by legal 
principles. To begin with, in order that 
the property of the utility be properly 
maintained and that the value upon 
which the return is based may not be 
lessened, a utility is, therefore, entitled 
to earn a reasonable sum for the de- 
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preciation of its property. We have 
no quarrel with the utility in this case 
as to its contention that 5 per cent is 
a reasonable amount to be used for de- 
preciation, but we wish to point out 
that in determining any percentage for 
depreciation, this percentage must be 
determined upon the actual value of 
the property of the utility and not upon 
its original cost or gross revenue. 
Furthermore, depreciation should al- 
ways be considered in determining 
the value of the utility’s property for 
rate-making purposes. However, in 
so considering depreciation, it should 
be only considered for the purposes 
for which it is intended and is not to 
be used as a utility so decides. A pa- 
tron of a utility is not required to pay 
through rates the amount expended 
by the utility for its plant. Oklahoma 
Nat. Gas Co. v. Corporation Commis- 
sion (1923) 90 Okla 84, PUR1924A, 
132, 216 Pac 917. 

It should be further observed that 
depreciation should not be permitted 
to be added to the utility’s capital ac- 
count, but should be used only for 
the purpose intended. Louisiana R. 
Commission v. Cumberland Teleph. & 
Teleg. Co. (1909) 212 US 414, 424, 
53 L ed 577, 29 S Ct 357. 

Where, as here, the rates of a utili- 
ty are in question, the true value of 
the property employed for the pur- 
pose of earning a return cannot be en- 
hanced by a consideration of the er- 
rors in management which have been 
committed in the past because the de- 
preciation fund must be absolutely 
used for the purpose intended. Knox- 
ville v. Knoxville Water Co. (1909) 
212 US 1, 13, 53 L ed 371, 29 S Ct 
148, 

The evidence in this case relative 


to what the utility is doing with its 
depreciation fund is far from satisfac- 
tory. We do find from the evidence, 
however, that the utility is using a 
part of its depreciation money for 
constructing additions to its plant. 
The fallacy of this procedure is self- 
apparent. If a utility is entitled to 
procure from the ratepayers the money 
with which to construct its plant or ad- 
ditions to the same, it would follow 
that since the ratepayers are contrib- 
uting capital to the enterprise, that 
they have an equitable interest in the 
utility and hence the situation is anal- 
ogous to a cooperative enterprise. 
Such is not the intention of the law 
relating to a utility such as we have 
here. When the ratepayers were asked 
to pay rates sufficient to enable the util- 
ity to construct additions to its plant 
as here, we said in this regard in cases 
involving a water utility which is gov- 
erned generally by these same princi- 
ples as is this particular gas utility: 
“The water consumer need only pay a 
reasonable rate. Here the water con- 
sumer is forced to pay a rate which 
will give the city a fair return on its 
investment, pay for the operation of 
the water department, contribute to 
reserve funds, which are not used as 
contemplated by law, and, in addition, 
contribute capital for the construction 
and betterment of the water system. 
And this is not all. By contributing 
capital for the construction and better- 
ment of the water system, the consum- 
er is penalized, since the city is requir- 
ing him to do something that he is not 
required to do by law, since he is, in 
fact, required to pay interest on his 
own money. Furthermore, when a 
part of the rate charged the consumer 
is placed in the depreciation account 
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of a utility, this account should be 
used for the purpose stated. The con- 
sumer, under such circumstances, has 
the right to assume that that account 
is for depreciation and that the utility 
will not divert it to any other purpose 
and when the life of the plant expires, 
ask the consumer to pay a higher rate 
than is reasonable in order to construct 
the plant anew. As is well stated in 
Knoxville v. Knoxville Water Co. 
(1909) 212 US 1, 13, 53 L ed 371, 
29 S Ct 148: 

“<A water plant, with all its addi- 
tions, begins to depreciate in value 
from the moment of its use. Before 


coming to the question of profit at all 
the company is entitled to earn a suffi- 
cient sum annually to provide not only 
for current repairs, but for making 
good the depreciation and replacing 
the parts of the property when they 


come to the end of their life. The 
company is not bound to see its prop- 
erty gradually waste, without making 
provision out of earnings for its re- 
placement. It is entitled to see that 
from earnings the value of the prop- 
erty invested is kept unimpaired, so 
that, at the end of any given term of 
years, the original investment remains 
as it was at the beginning. It is not 
only the right of the company to make 
such a provision, but it is its duty to 
its bond and stockholders, and, in the 
case of a public service corporation, 
at least, its plain duty to the public. 
If a different course were pursued, 
the only method of providing for re- 
placement of property which has ceased 
to be useful would be the investment 
of new capital and the issue of new 
bonds or stocks. This course would 
lead to a constantly increasing vari- 
ance between present value and bond 
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and stock capitalization—a tendency 
which would inevitably lead to disaster 
either to the stockholders or to the 
public, or both. If, however, a com- 
pany fails to perform this plain duty 
and to exact sufficient returns to keep 
the investment unimpaired, whether 
this is the result of unwarranted divi- 
dends upon over issues of securities, 
or of omission to exact proper prices 
for the output, the fault is its own, 
When, therefore, a public regulation 
of its prices comes under question, the 
true value of the property then em- 
ployed for the purpose of earning a 
return cannot be enhanced by a con- 
sideration of the errors in management 
which have been committed in the 
past.’”’ Re Billings (1938) 31 MUR 
—, 23 PUR(NS) 442, 453. 

In line with the foregoing it is our 
opinion that this utility should imme- 
diately conform to proper accounting 
practices and legal principles relating 
to its depreciation fund. 

[19-21] The Day and Zimmer- 
mann summary which was introduced 
in evidence by the utility with the view 
of presenting evidence as to its valua- 
tion for rate-making purposes was in 
our opinion nothing more than hear- 
say. We have at all times tried to fol- 
low the rules of evidence as far as 
possible in cases before us. In cases 
as serious as rate cases, evidence, be- 
fore it is admitted, should be at least 
competent and where a document is in- 
troduced the parties should have the 
right to cross-examine its authors. 
Not only this, but in all fairness to 
the Commission, its members should 
be given an opportunity to question 
the authors of the document if they 
so desire. Only in this manner can 
an equitable, conscientious, and eff- 
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cient hearing and investigation be 
made. While the Commission may 
not have attained the dignity of a 
court and while it is not bound by tech- 
nical rules of evidence, nevertheless, it 
deserves the respect due an adminis- 
trative body and is bound only to ad- 
mit relevant evidence. 

It is stated as a general rule that all 
evidence is called hearsay when its 
probative force depends, in whole or 
in part, on the competency and credi- 
bility of some person other than the 
witness by whom it is sought to pro- 
duce it. 22 C J 199. 

Here the parties nor did the Com- 
mission have the engineers Day and 
Zimmermann to cross-examine as to 
the facts upon which their summary 
was based. This fact alone constitutes 
the basis for the rule excluding hear- 
say testimony as has been stated : “The 
reason for the rule is that the unsworn 
statement of a person not called as a 
witness or subjected to the test of 
cross-examination is not recognized as 
having a sufficient probative effect to 
raise an inference that the fact is as 


stated.” 22 C J 202-205. 


The appraisal of Day and Zimmer- 
mann was not even authenticated and 
in a matter similar to the matter under 


discussion here we said: “Those op- 
posing the rates sought to introduce 
an estimate of an engineer who ap- 
praised the value of the utility for the 
purpose of this hearing, but the en- 
gineer making the appraisal was not 
present at the hearing, nor had he 
signed the appraisal which was sought 
to be introduced in evidence. Objec- 
tion to the introduction as evidence of 
the appraisal was made by the utility 
and the objection was taken under ad- 
visement by this Commission. 


[16] 241 


“While it may be conceded that this 
Commission is not bound by technical 
rules of evidence, nevertheless, in a 
hearing before the Commission all 
parties must be fully apprized of the 
evidence submitted and must be given 
an opportunity to cross-examine wit- 
nesses and test the accuracy of their 
testimony. For this reason, the ob- 
jection made by the utility to the ap- 
praisal made by the engineer must be 
sustained.” Re Horning (1938) 31 
MUR —, 24 PUR(NS) 462, 468. 


Weare frank to state that as matters 
stand relative to the Day and Zimmer- 
mann report it is useless as evidence 
as far as we are concerned and we, 
therefore, refuse to consider it in de- 
ciding the case. 

In reviewing the evidence in this 
case, and after receiving all the facts 
and circumstances involved, we are 
of the opinion that the following rates 
will yield to the utility a fair and rea- 
sonable return on the present value of 
its property used and useful in the pub- 
lic service in the Bowdoin Division as 
far as the towns of Glasgow, Malta, 
and Hinsdale are concerned. 


General Purposes 


Available for: Cooking, water heating, and 
heating purposes. 


Rate: 

First 40 M cu. ft. per month, 45¢ per M cu. ft. 
Next 60 M cu. ft. per month, 40¢ per M cu. ft. 
Over 100 M cu. ft. per month, 30¢ per M cu. ft. 


Prompt paypment discount: None. 
Minimum bill: $1.50 minimum bill per month. 
It should be pointed out that in es- 
tablishing the foregoing rates that we 
are taking into consideration the op- 
erating expenses of the utility at Saco, 
Montana, and which is included in the 
operating expenses of the utility al- 
ready given. 
[22] Taking the rate base of the 
31 P.U.R.(N.S.) 
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utility to be $530,647, the average rate 
of return for the years 1937, 1938 was 
9.22 per cent. The amount needed to 
make a 6 per cent rate on $530,647 is 
$31,838.82. Therefore, the average 
net operating revenue for 1937, 1938 
was $17,104.07 over a 6 per cent re- 
turn. The rates we are now establish- 
ing will reduce the net operating rev- 


enue of the utility in the amount of 
$17,048.16 leaving a return to the 
company on the rate base herein es- 
tablished of at least 6 per cent which 
we deem to be reasonable. 

The aforesaid rates shall become ef- 
fective November 1, 1939. 

An appropriate order will be en- 
tered. 





UNITED STATES SUPREME COURT 


Howard S. 


Commonwealth 


Palmer et al. 


of Massachusetts 


(No. 7) 


(— US —, 8&4 L 


ed —, 60 S Ct 34.) 


Service, § 30 — Jurisdiction of court — Bankruptcy proceeding — Service aban- 
donment — Lack of state approval. 
1. A Federal district court, in a bankruptcy proceeding, has no authority to 


authorize abandonment of local 


passenger station service by trustees, in 


reorganization proceedings under the Bankruptcy Act, before a state Com- 
mission has taken action in pending proceedings to obtain state consent to 


such abandonment, p. 243. 


Interstate commerce, § 1 — State and national affairs. 
2. The Supreme Court of the United States, in construing statutes, dis- 
favors inroads by implication on state authority and confines restrictions 
upon the traditional power of states to regulate their local transportation 
to the plain mandate of Congress, p. 243. 


Bankruptcy — Jurisdiction of district 


court. 


3. Congress, in enacting the Bankruptcy Act, did not mean to grant to the 


district court the same power as 


to bankrupt railroads that they may have 


in dealing with other bankrupt estates ; it has become the settled social policy 
of the states and the nation to entrust to administrative agencies the ques- 
tion of public utility service, p. 243. 


[November 6, 1939.] 


W 


RIT of certiorari to the Circuit Court of Appeals which 
court reversed a ruling of District Court authorizing aban- 


donment of local railroad services, such railroad having filed 
petition for a reorganization under § 77 of the Bankruptcy Act; 


affirmed. For lower court 
31 P.U.R.(N.S.) 


decision, see 101 F(2d) 48. 
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PALMER v. COMMONWEALTH OF MASSACHUSETTS 


APPEARANCES: Edward R. Brum- 


ley, of New York city, argued the 
cause for petitioners; Edward O. 
Proctor, of Boston, Massachusetts, ar- 
gued the cause for respondent. 


Mr. Justice FRANKFURTER delivered 
the opinion of the court: 

[1-8] October 23, 1935, opened 
another chapter in the long history 
of the vicissitudes of the New York, 
New Haven and Hartford Railroad 
Company. By filing a petition for 
reorganization under § 77 of the 
Bankruptcy Act ([March 3, 1933] 47 
Stat. at L. 1467, 1474, Chap. 204, as 
amended by [August 27, 1935] 49 
Stat. at L. 911, Chap. 774, and [June 
26, 1936] 49 Stat. at L. 1969, Chap. 
833, 11 USCA § 205), the New Hav- 
en invoked the shelter of the United 
States district court for the district of 
Connecticut.. There it has since re- 
mained. An episode in this new chap- 
ter, already four years old, is pre- 
sented by this case. We brought it 
here (1939) 306 US 627, 83 L ed 
1030, 59 S Ct 644, because it raises 
important questions under the railroad 


bankruptcy law, particularly where it 
intersects the regulatory systems of 
the states. The district court as- 
sumed power to supplant the relevant 
authority of the state—an authority 
which, apart from proceedings under 
§ 77, has not been conferred by Con- 
gress either upon the Federal courts 
or the Interstate Commerce Commis- 
sion. The circuit court of appeals, one 
judge dissenting, reversed the district 
court, Converse v. Massachusetts 
(1939) 101 F (2d) 48, 38 Am Bankr 
Rep (NS) 758. 

A summary of the facts will lay 
bare the legal issues. On December 
28, 1937, the bankruptcy trustees of 
the New Haven, acting under the re- 
quirements of Massachusetts law,? ap- 
plied to that commonwealth’s Depart- 
ment of Public Utilities for leave to 
abandon eighty-eight passenger sta- 
tions.* Twenty-one hearings were 
held by the Department on the ques- 
tions raised by this application. Dur- 
ing the pendency of these hearings and 
before the Department had taken any 
action, the present litigation was initi- 





1 Brandeis, “Financial Condition of the New 
York, New Haven and Hartford Railroad 
Co.” (1907) ; Re New England Investigation 
(1913) 27 Inters Com Rep 560; Re Financial 
Transactions of New York, N. H. & H. R. 
Co. (1914) 31 Inters Com Rep 32; Report of 
the Joint New England Railroad Committee 
to the Governors of the New England States. 
(Storrow Report.) (1923.) 

2 Mass. Gen Laws (Ter. Ed.) Chap. 160, § 
128, provides: “A railroad corporation which 
has established and maintained a passenger sta- 
tion throughout the year for five consecutive 
years at any point upon its railroad shall not 
abandon such station nor substantially 
diminish the accommodation furnished by the 
stopping of trains thereat as compared with 
that furnished at other stations on the same 
railroad, except with the written approval of 
the Department [of Public Utilities] after no- 
tice posted in and on said station for a period 
of thirty days immediately preceding a public 
hearing thereon.” 

See also Mass. Gen. Laws (Ter. Ed.) Chap. 


159, § 16, vesting general control over intra- 
state railway services in the Department of 
Public Utilities. 

8 The application also sought permission to 
effect certain other curtailments of passenger 
service. Some of the stations were situated on 
the lines of the New Haven, most of them on 
the lines of the Old Colony Railroad, and some 
on the lines of the Boston and Providence 
Railroad. 

The New Haven in 1893 leased for ninety- 
nine years all the properties of the Old Colony, 
including the Boston and Providence lines 
which the Old Colony had leased for ninety- 
nine years in 1888. On June 1, 1936, the New 
Haven trustees disaffirmed, as they were em- 
powered to do under § 77, the Old Colony 
lease. After the disaffirmance the New Haven 
operated the lines on account of the Old Col- 
ony. On June 3, 1936, the Old Colony itself 
commenced proceedings under § 77. The trus- 
tees of the New Haven were then appointed 
trustees for the Old Colony. 
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ated in the New Haven bankruptcy 
proceedings by creditors of the debtor 
for an order directing the trustees to 
abandon these local services. The 
trustees joined in the prayer, while the 
commonwealth denied the jurisdiction 
of the district court and asked that the 
proceedings before the Department be 
allowed to reach fruition. The dis- 
trict judge ruled that § 77 gave him 
the responsibility of disposing of the 
petition on its merits and, having tak- 
en evidence, gave the very relief for 
which the trustees had applied to the 
Department and which was still in pro- 
cess of orderly consideration. 

Plainly enough the district court 
had no power to deal with a matter 
in the keeping of state authorities un- 
less Congress gave it. And so we have 
one of those problems in the read- 
ing of a statute wherein meaning is 
sought to be derived not from spe- 
cific language but by fashioning a 
mosaic of significance out of the in- 
nuendoes of disjointed bits of a stat- 
ute. At best this is subtle business, 
calling for great wariness lest what 
professes to be mere rendering be- 
comes creation and attempted inter- 
pretation of legislation becomes legis- 
lation itself. Especially is wariness en- 
joined when the problem of construc- 
tion implicates one of the recurring 
phases of our federalism and involves 
striking a balance between national 


and state authority in one of the most 
sensitive areas of government. 

To be sure, in recent years Con- 
gress has from time to time exercised 
authority over purely intrastate ac. 
tivities of an interstate carrier when, 
in the judgment of Congress, an inter- 
state carrier constituted, as a matter 
of economic fact, a single organism 
and could not effectively be regulated 
as to some of its interstate phases with- 
out drawing local business within the 
regulated sphere.* But such absorp- 
tion of state authority is a delicate ex- 
ercise of legislative policy in achieve- 
ing a wise accommodation between the 
needs of central control and the lively 
maintenance of local institutions.’ 
Therefore, in construing legislation 
this court has disfavored inroads by 
implication on state authority and res- 
olutely confined restrictions upon the 
traditional power of states to regulate 
their local transportation to the plain 
mandate of Congress. Minnesota 
Rate Cases (Simpson v. Shepard) 
(1913) 230 US 352, 57 Led 1511, 33 
S Ct 729, 48 LRA(NS) 1151, Ann 
Cas 1916A, 18; cf. Kelly v. Washing- 
ton ex rel. Foss Co. (1937) 302 US 
1, 82 Led 3, 58 S Ct 87. 

The dependence of local communi- 
ties on local railroad services has for 
decades placed control over their cur- 
tailment within the regulatory author- 
ities of the states. Even when the 





#E.g., Shreveport Cases (Houston, E. & 
W. T. R. Co. v. United States) (1914) 234 
US 342, 58 L ed 1341, 34 S Ct 833; Wis- 
consin R. Commission v. Chicago, B. & Q. R. 
Co. 257 US 563, 66 L ed 371, PUR 1922C 
200, 42 S Ct 232, 22 ALR 1086. See 1 Sharf- 
man, “The Interstate Commerce Commission,” 
pp. 82-86, 219-225. For the careful observ- 
ance of state interests in applying the Shreve- 
port doctrine, see Illinois C. R. Co. v. Public 
Utilities Commission, 245 US 493, 62 L ed 
425, PUR 1918C 279, 38 S Ct 170, and Florida 
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v. United States (1931) 282 US 194, 75 L ed 
291, 51 S.Ct 119. 

5 See Clark, “The Rise of a New Federal- 
ism,” passim. 

6The controlling Massachusetts _ statute 
has been in force since 1911, But Massachu- 
setts has exercised control over its railroads 
through administrative machinery ever since 
the famous Adams Commission in 1869. See 
First Annual Report, Board of Railroad Com- 
missioners of Massachusetts, Public Document 
No. 40, pp. 3-12 (1870); Hadley, “Railroad 
Transportation” (1885 ed.) pp. 136-139. 
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PALMER v. COMMONWEALTH OF MASSACHUSETTS 


Transportation Act in 1920 gave the 
Interstate Commerce Commission 
power to permit abandonment of local 
lines when the over-riding interests of 
interstate commerce required it, Col- 
orado v. United States (1926) 271 
US 153, 70 L ed 878, 46 S Ct 452,” 
this was not deemed to confer upon 
the Commission jurisdiction over cur- 
tailments of service and partial dis- 
continuances. Re Kansas City S. R. 
Co. (1925) 94 Inters Com Rep 691; 
see Re Morris & Essex R. Co. (1931) 
175 Inters Com Rep 49. If this old 
and familiar power of the states was 
withdrawn when Congress gave dis- 
trict courts bankruptcy powers over 
railroads, we ought to find language 
fitting for so drastic a change. 

We are asked to find it in § 77 (a) 
granting to the bankruptcy court “ex- 


clusive jurisdiction of the debtor and 


its property wherever located,’’* and 


in § 77 (c) (2) permitting the trus- 
tees, subject to the court’s control, “to 
operate the business of the debtor.’”® 
In order to expedite the reorganization 
of insolvent railroads, such broad and 
general provisions doubtless suffice to 
confer upon the district courts power 
appropriate for adjusting property 
tights in the railroad debtor’s estate 


and, as to such rights, beyond that in 
ordinary bankruptcy proceedings. Cf. 
Continental Illinois Nat. Bank & Trust 
Co. v. Chicago, R. I. & P. R. Co. 
(1935) 294 US 648, 79 L ed 1110, 55 
S Ct 595, 27 Am Bankr Rep (NS) 
715. But the district court claimed 
power over the carrier’s relation to 
the state. It has become the settled 
social policy both of the states and the 
nation to entrust the type of public in- 
terest here in question to expert ad- 
ministrative agencies because of “the 
notion,” as Judge Learned Hand 
pointed out below, “that a judge is not 
qualified for such duties.”””® 

Not only is there no specific grant 
of the power which the district court 
exercised, but the historic background 
of § 77, the considerations governing 
Congress in its enactment, and the 
scheme of the legislation as disclosed 
by its specific provisions reject the 
claim. Until the amendment of March 
3, 1933, railroads were outside the 
Bankruptcy Act." But the long his- 
tory of Federal railroad receiverships, 
with the conflicts they frequently en- 
gendered between the Federal courts 
and the public, left an enduring con- 
viction that a railroad was not like an 
ordinary insolvent estate.” Also an 





TFor illustration of the scrupulous regard 
for local authority and local interests shown 
by the Commission in the exercise of its con- 
trol over abandonments, see 2 Sharfman, 
“The Interstate Commerce Commission,” pp. 
264-269, 

8§ 77 (a), 47 Stat. at L. 1474, Chap. 204, 
as amended in 1935 by 49 Stat. at L. 911, 
Chap. 774, 11 USCA § 205(a) provides so 
far as here relevant: “If the petition is so 
approved, the court in which such order is 
entered shall, during the pendency of the pro- 
ceedings under this section and for the pur- 
poses thereof, have exclusive jurisdiction of 
the debtor and its property wherever located, 
and shall have and may exercise in addition 
to the powers conferred by this section all the 
Powers, not inconsistent with this section, 
which a Federal court would have had if it 


had appointed a receiver in equity of the prop- 
erty of the debtor for any purpose.” 

9 “The trustee or trustees so appointed . .. 
shall have . . . subject to the control of the 
judge and the jurisdiction of the Commission 
as provided . . . the power to operate the 
business of the debtor.” § 77(c) (2), 47 Stat. 
at L. 1475, Chap. 204, as amended bv 49 Stat. 
. Sa 915, Chap. 774, 11 USCA § 205 

c ' 

10 See Converse v. Massachusetts (1939) 
be F(2d) 48, 51, 38 Am Bankr Rep (NS) 

8. 

11 See H. Rep. No. 1897, 72d Congress, 2d 
Session, p. 5. 

12 See Chapter XXII “Railroad Receiver- 
ships” in 1 Gresham, “The Life of Walter 
Quintin Gresham, pp. 366-378; Jacobs “The 
Interstate Commerce Commission and Inter- 
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insolvent railroad, it was realized, re- 
quired the oversight of agencies spe- 
cially charged with the public interest 
represented by the transportation sys- 
tem. Indeed, when, in the depth of 
the depression, legislation was deemed 
urgent to meet the grave crisis con- 
fronting the railroads, there was a 
strong sentiment in Congress to with- 
draw from the courts control over in- 
solvent railroads and lodge it with the 
Interstate Commerce Commission.” 
Congress stopped short of this reme- 
dy. But the whole scheme of § 77 
leaves no doubt that Congress did not 
mean to grant to the district courts the 
same scope as to bankrupt roads that 
they may have in dealing with other 
bankrupt estates. 

The judicial process in bankruptcy 
proceedings under § 77 is, as it were, 


brigaded with the administrative proc- 


ess of the Commission. From the re- 
quirement of ratification by the Com- 
mission of the trustees appointed by 


the court to the Commission’s approval 
of the court’s plan of reorganization 
the authority of the court is inter- 
twined with that of the Commission." 
Thus, in § 77 (c) and § 77 (0) the 
power of the district courts to permit 
abandonments is specifically condi- 
tioned on authorization of such aban- 
donments by the Commission. In view 
of the judicial history of railroad re- 
ceiverships and the extent to which 
§ 77 made judicial action dependent 
on approval by the Interstate Com- 
merce Commission, it would violate 
the traditional respect of Congress for 
local interests and for the administra- 
tive process to imply power in a single 
judge to disregard state law over local 
activities of a carrier the governance 
of which Congress has withheld even 
from the Interstate Commerce Com- 
mission, except as part of a complete 
plan of reorganization for an insol- 
vent road.& About a fourth of the 
railroad mileage of the country is now 





state Railroad Reorganizations,” 45 Harvard 
L. Rev. 855; Lowenthal “The Investor Pays.” 
See also remarks by Senator Wheeler, as 
Chairman of the Committee on Interstate 
Commerce, introducing the amendment of 
1935, 79 Cong. Rec. pt. 13, p. 13,764. 

13 See 76 Cong. Rec. pt. 5, p. 5358 (remarks 
of Representative LaGuardia): “I would like 
to see the entire reorganization taken from the 
courts and placed in the Interstate Commerce 
Commission.” The suggestion for administra- 
tive receiverships originated with the late 
Chief Justice Taft, when circuit judge, in an 
address before the American Bar Association. 
Taft “Recent Criticism of the Federal Judic- 
iary,” Reports of the American Bar Associa- 
tion (1895) 237, 264. 

14§ 77(c)(1) requires the appointment of 
trustees to be ratified by the Commission; 
§ 77(c) (2) gives the Commission supervision 
over the compensation paid to trustees and 
their counsel; § 77(c)(3) permits the issu- 
ance of trustees’ certificates only with the 
Commission’s approval; § 77(c)(9) permits 
the Commission, on request of the court, to 
investigate facts pertaining to mismanagement 
of the debtor; § 77(c)(10) empowers the 
Commission to set up accounts for the alloca- 
tion of earnings among the various portions 
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of the debtor’s lines; § 77(c) (11) empowers 
the Commission to file reports as to the debt- 
or’s property, prospective earnings, etc., and 
gives to the facts stated in such reports a pre- 
sumption of correctness; § 77(c) (12) gives 
the Commission supervision over allowances 
for the expenses of various parties in interest 
in connection with the reorganization proceed- 
ings; §§ 77(d) and 77(e) gives to the Com- 
mission control over any proposed plan of re- 
organization; § 77(p) gives to the Commis- 
sion control over the solicitation of proxies 
or deposit agreements. 

See also H. Rep. No. 1897, 72d Congress, 
2d Session, pp. 5, 6; H. Rep. No. 1283, 74th 
Congress, 1st Session, pp. 3-5; S. Rep. No. 
1336, 74th Cong., Ist Session, pp. 4-6; Report, 
Federal Coérdinator of Transportation, 1934, 
H. Doc. No. 89, 74th Cong. ist Session, pp. 
100, 101; 76 Cong. Rec. pt. 5, pp. 5108-5110; 
79 Cong. Rec. pt. 12, p. 13,301, pt. 13, pp. 
13,764, 13,767. 

15 “Upon confirmation of the plan, the debt- 
or and any other corporation or corporations 
organized or to be organized for the purpose 
of carrying out the plan, shall have full power 
and authority to, and shall- put into effect 
and carry out the plan and the orders of the 
judge relative thereto the laws of any 
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PALMER v. COMMONWEALTH OF MASSACHUSETTS 


in bankruptcy.*® The petitioners ask 
us to say that district judges in twenty- 
nine states have effective power, in 
view of the weight which often at- 
taches to findings at nisi prius, to set 
aside the regulatory systems of these 
twenty-nine states with all the conse- 
quencies implied for those communi- 
ties. Congress gave no such power. 


Arguments of convenience against 
denial of the existence of this power 
have been strongly pressed upon us. 
Continuance of state control over these 
local passenger services will, it is 
urged, impair the bankruptcy court’s 
power to formulate a reorganization 
plan for the approval of the Interstate 
Commerce Commission. Such embar- 
rassments, due either to the time re- 
quired for exhaustion of the orderly 
state procedure or to the financial loss- 
es that may be involved in the continu- 
ance of local services until duly ter- 
minated by the state, may easily be 
exaggerated. It is not without signifi- 
cance that after four years no reor- 
ganization plan for the New Haven 
has yet been evolved. Perhaps it is 


no less true that amenability to state 
laws will serve as incentive to the 
formulation of reorganization plans 
which, on approval by the Commis- 
sion, do supplant state authority. But, 
in any event, against possible incon- 
veniences due to observance of state 
law we must balance the feelings of 
local communities, the dislocation of 
their habits and the over-riding of 
expert state agencies by a single judge 
sitting, as in this case, in another state, 
removed from familiarity with local 
problems, and not necessarily gifted 
with statesmanlike imagination that 
transcends the wisdom of local attach- 
ments. 

Other arguments, drawn from the 
legislative history of § 77 and from 
the general equity powers conferred 
by § 77 (a) and § 77 (c) (2),” 
were urged but we deem it unneces- 
sary to say more. 


The decree below is affirmed. 


Mr. Justice Butler took no part in 
the consideration and decision of this 
cause. 





state or the decision or order of any state 
authority to the contrary notwithstanding.” 
§ 77(f) of 11 USCA § 205(f). 

The records of the Interstate Commerce 
Commission disclose that eight plans of re- 
organization have thus far been filed with the 
district court in the New Haven proceedings 
and transmitted to the Interstate Commerce 
Commission. Proceedings before the Commis- 
sion had progressed to the point where an ex- 
aminer’s report was filed; but the report was 
withdrawn for further hearings. The present 
record fails to show what, if any, disposition 
of the Old Colony lines of any of these plans 
proposed to make. 


16 On October 23, 1939, there were 61,292.69 


miles of railroad in bankruptcy proceedings 
under § 77. This mileage includes lines in 
29 states. 

17Re Tyler (1893) 149 US 164, 37 L ed 
689, 13 S Ct 785, and other decisions of this 
Court cited by petitioners deal with attempts 
at “physical invasion” of the properties held 
in the custody of a Federal court. See 149 
US at p. 182. Section 65 of the Judicial Code 
({March 3, 1911] 36 Stat. at L. 1104, Chap. 
231, 28 USCA § 124) decisively indicates that 
Congress did not intend that those who op- 
erate a business under the control of a Federal 
court should be immune from the regulatory 
authority of the several states any more than 
they are from their taxing power. 
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WISCONSIN SUPREME COURT 


WISCONSIN SUPREME COURT 


City of Milwaukee 


Vv 


Public Service Commission et al. 


(— Wis —, 287 NW 682.) 


Appeal and review, § 80 — Parties — City not affected by order. 
A municipality furnishing water to another city cannot seek a review of a 
Commission order authorizing a town to construct mains and other facilities 
within its territorial limits, on the ground that the other city would furnish 
a water supply to the town, where the order does not adopt any source of 


water supply for the property. 


[October 10, 1939.] 


— from order sustaining demurrer in suit to set aside 
Commission order authorizing a town to construct water 
utility property; affirmed. 


This action was begun on April 16, 
1938, by the city of Milwaukee, plain- 
tiff, against the Public Service Com- 
mission of Wisconsin, town of Green- 
field, and city of West Allis, defend- 
ants, to set aside an order of the Pub- 
lic Service Commission granting au- 
thority to the town of Greenfield as a 
public water utility to construct mains 
and an elevated tank in the Lapham- 
Orchard Sanitary District in accord- 
ance with the plans and proposals set 
forth in the application. In the com- 
plaint it is alleged: “That, as your 
plaintiff is informed and believes, said 
plans and proposals provide that said 
defendant, town of Greenfield, con- 
nect with the waterworks system of 
the defendant, city of West Allis.” 

After the granting of the authority 
to the town of Greenfield to construct 
the mains and tank, the plaintiff ap- 
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peared and demanded a rehearing. Ac- 
cordingly, a rehearing was had. Upon 
the rehearing the plaintiff made the 
same contentions that it makes here. 
In response to the objections of the 
plaintiff, the Commission made the 
following finding: “We fail to per- 
ceive how the order of February 19th 
adopts any source of water supply for 
the operation of the property therein 
authorized to be constructed. True, 
that matter was considered at the hear- 
ing because the city of Milwaukee was 
permitted to intervene in the proceed- 
ing and interpose objections to the 
construction of the utility property; 
those objections being based upon its 
fear that the city of West Allis would 
furnish the water supply required. 
Nevertheless, the order complained of 
does not adopt any source of water 
supply for the operation of that prop- 
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erty;and the construction of that prop- 
erty would have been authorized by 
the Commission regardless of what the 
proposed supply of water might be un- 
less it appeared that it was impossible 
to obtain any such supply.” 

The rehearing was denied and this 
action was begun. The facts were 
fully set out in the plaintiff's com- 
plaint, to which the defendants sever- 
ally demurred. The several demurrers 
were sustained on the ground that no 
cause of action was stated in the com- 
plaint. The circuit court said: 
“Briefly stated the facts are that the 
plaintiff city of Milwaukee is a public 
utility furnishing water to the defend- 
ant city of West Allis. The defend- 
ant town of Greenfield applied to the 
defendant Public Service Commission 
for an order permitting the town of 
Greenfield to construct certain water 


utility property within its territorial 


limits. It is contemplated that when 
so constructed the water to supply that 
territory will be obtained from the 
city of West Allis. Thus, if the plans 
are carried out, the necessary water 
might ultimately be supplied by the 
city of Milwaukee. The Commission 
entered an order for the construction 
of such necessary water mains, ete. 
The city of Milwaukee brings this ac- 
tion to set aside said order of the de- 
fendant Commission. It seems clear 
to this court that the demurrers must 
be sustained. The order involved can 
in no manner affect the rights, duties, 
or liabilities of the city of Milwaukee. 
The city of Milwaukee will have its 
day in court before the Commission 
when that body enters an order direct- 
ing or prohibiting the city of West 


Allis to supply the water to the town 
of Greenfield with which to supply the 
new water utility territory. Until that 
question is at issue the rights, duties, 
or liabilities of the city of Milwaukee 
cannot possibly be affected. The order 
entered simply permits the construc- 
tion of the necessary water mains, etc. 
In plain language, the entry or denial 
of such an order is no concern of the 
city of Milwaukee and therefore the 
plaintiff has not stated a cause of ac- 
tion.” 

From the order sustaining the de- 
murrers entered on August 8, 1938, 
the plaintiff appeals. 


APPEARANCES: Walter J. Matti- 
son, City Attorney, and Joseph L. 
Bednarek, Assistant City Attorney, 
both of Milwaukee, for appellant; 
John E. Martin, Attorney General, 
Harold H. Persons, Assistant At- 
torney General, H. T. Ferguson, Spe- 
cial Assistant Attorney General, and 
Fred L. Luehring, of Milwaukee 
(Philip H. Porter, of Madison, of 
counsel), for respondent. 


RosENBERRY, C, J.: It is consid- 
ered that the trial court correctly held 
that upon the facts stated in the com- 
plaint and the exhibits annexed thereto, 
it clearly appears that the city of Mil- 
waukee is in no manner affected by 
the order and so has no interest which 
entitles it to maintain an action to set 
aside the order of the Public Service 
Commission authorizing the town of 
Greenfield to construct mains and an 
elevated tank as set out in its applica- 
tion. 

‘The order appealed from is affirmed 
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UNITED STATES DISTRICT COURT 


UNITED STATES DISTRICT COURT, D. MONTANA, 
BILLINGS DIVISION 


Northern Pacific Railway Company 


Vv. 


Board of Railroad Commissioners of 
State of Montana et al. 


[No. 3071.] 
(28 F Supp 810.) 


Service, § 265 — Discontinuance of trains — Factors considered — Public interest, 
The court will consider whether or not public interest demands the continu- 
ance of the operation of trains in determining whether the Commission 
should be enjoined from enforcing its order requiring a railroad to continue 


the operation of such trains. 


[August 28, 1939. ] 


ae to enjoin the Commission from enforcing its orders deny- 
ing application of a railroad for permission to discontinue its 
operation of certain passenger trains; granted. 


APPEARANCES: Gunn, Rasch, Hall 
& Gunn, of Helena, Mont., for plain- 
tiff; Harrison J. Freebourn, State At- 
torney General, and John W. Bonner, 
Assistant State Attorney General, for 
defendants. 

Before Haney, Circuit Judge, and 
Baldwin and Pray, District Judges. 


Pray, D. J.: The principal ques- 
tion for determination in the above- 
entitled cause is whether public con- 
venience and necessity require the op- 
eration of passenger trains numbered 
291 and 292 on the Northern Pacific 
Railway between Helena and Garri- 
son, Montana, and involves the valid- 
ity of an order of the Board of Rail- 
road Commissioners of Montana de- 
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nying the application of the plaintiff 
railway company for permission to 
discontinue said passenger trains. The 
validity of the order is challenged on 
the grounds that it deprives plaintiff 
of its property without due process of 
law and also that it imposes an undue 
burden upon interstate commerce. 
On the other hand, the defendants 
claim that the Board’s order should 
not be set aside unless the evidence is 
clear and convincing that the order 1s 
unreasonable; that the public interest 
demands a continuance of this train 
service, and that the expense of main- 
taining the trains is not so unreason- 
ably out of proportion to the con- 
venience of the public as to impose an 
unlawful burden upon plaintiff. It 
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NORTHERN PACIFIC RY. CO. v. 


appears that the only places served by 
the trains in question and which are 
not served by the busses of the North- 
ern Pacific Transport Company are 
those located along the line of railroad 
between Helena and Calcium, a point 
about 27 miles west of Helena; that 
the intervening territory is sparsely 
settled; that between these two places 
on the line of railroad, where above- 
mentioned trains stop for passengers, 
are Birdseye, Austin, Weed, Skyline, 
Blossburg, and Rich Spur, and that 
Birdseye, Weed, Skyline, Rich Spur, 
and Calcium are points where no agent 
or station is maintained, and that only 
railroad employees reside at any of 
these places, except Austin, which has 
a population of sixteen people. The 
company maintains agents at Bloss- 
burg and Austin. Plaintiff asserts 
that if trains 291 and 292 are finally 
discontinued, adequate passenger 
transportation will be afforded between 
Helena and Calcium by transconti- 
nental passenger trains numbered 3 
and 4 which are now stopping on sig- 
nal to receive and discharge passen- 
gers at Birdseye, Austin, Weed, Sky- 
line, Blossburg, Rich Spur, and Calci- 
um, and that such stops were not made 
prior to discontinuance of trains 291 
and 292. That plaintiff has made ar- 
rangements with the Northern Pacific 
Transport Company to operate a truck 
in connection with its bus line between 
Helena and Garrison to carry the 
mail, heavy baggage, express, and 
milk which were carried on trains 291 
and 292. 


Public convenience and necessity do 
not seem to require the operation of 
trains 291 and 292 between Elliston 
and Garrison ; here Federal Aid High- 
way No. 10 runs near and parallel to 


251 31 P.U.R.(N.S.) 


BOARD OF RAILROAD COMRS. 


this section of the railroad. Whether 
these trains should be continued be- 
tween Helena and Elliston would de- 
pend upon whether public convenience 
and necessity so require. 

Plaintiff submitted proof of the 
number of passengers carried and 
amount of revenue derived from the 
operation of these trains for a period 
of 163 days, from October 20, 1936, 
to March 31, 1937, showing an aver- 
age daily cost of $49.69 and an aver- 
age daily revenue of $13.01, and that 
the actual out-of-pocket loss for the 
163 days was $5,928.84. Plaintiff 
shows that this amount does not rep- 
resent the entire loss, as fixed and 
overhead expense, such as maintenance 
of tracks, stations and buildings, su- 
perintendence, clerical expense, equip- 
ment, depreciation, taxes, and interest, 
are not included. 

An interesting compilation of data 
appears in Exhibit “F,”’ attached to 
the complaint and established by proof, 
showing that the average number of 
revenue passengers carried on train 
291 during the test period of 163 days 
to Birdseye was one every 5.6 days, to 
Austin one every 3.7 days, to Skyline 
one every 10.2 days, to Blossburg one 
every 3.3 days, to Rich Spur one ev- 
ery 81.5 days, and to Calcium one ev- 
ery 12.5 days; and the average num- 
ber of revenue passengers carried on 
train 291, during said test period, 
from Birdseye was one every 81.5 
days, from Austin one every 32.6, 
from Blossburg one every 3.4 days, 
from Rich Spur one every 14.8 days, 
and that no passengers were carried 
during this period of 163 days from 
either Skyline or Calcium. 


In respect to train 292 a similar 
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state of facts is shown to exist dur- 
ing the test period, as follows: To 
Rich Spur one every 13.6 days, from 
there one every 163 days; to Bloss- 
burg one every 3 days, from there one 
every 3.3 days; to Austin one every 
40.8 days, from there one every 3.3 
days ; to Birdseye one every 32.6 days, 
from there one every 32.6 days ; to Cal- 
cium none, from there one every 14.8 
days ; to Skyline none, from there one 
every 16.3 days, and no passengers 
were carried on either train during the 
test period to or from Weed. Other 
tests were made at later dates show- 
ing a similar condition in respect to 
passenger travel. It does not appear 
that residents of these different places 
can very well complain of inconveni- 
ence in the time of arrival and depart- 
ure of transcontinental trains 3 and 4 
now stopping on signal, although ob- 
jection is made on this ground by de- 
fendants’ witnesses. No. 3 leaves Hel- 
ena at 6:33 A.M., arriving at Ellis- 
ton at 7:56 A. M., and at Garrison at 
8:35 a. mM. Train No. 4 leaves Gar- 
rison at 8:40 a. m., and arrives at 
Helena at 10:35 a. M. 


The financial condition of plaintiff 
is set forth in the complaint and sup- 
ported by proof, and discloses a con- 
siderable loss in business. Worse in 
1938 than in 1937. It seems to the 
court that the testimony of the de- 
fendants’ witnesses as to convenience 
and necessity does not off-set the facts 
established by plaintiff showing how 
sparsely populated is the region from 
Helena to Garrison, and particularly 
to Elliston, and how little use was 


made of trains 291 and 292, and espe- 
cially when considered in connection 
with the service provided by trains 3 
and 4, and the busses and trucks now 
in operation. Both sides have cited 
Great Northern R. Co. v. Nagle 
(1936) 16 F Supp 532, 537, where- 
in a statutory 3-judge court at Great 
Falls said: “But the question we are 
required to answer is: Does the pub- 
lic interest demand a continuance of 
the aforesaid trains?” That inquiry 
might properly be made in this case, 
An entirely different state of facts ex- 
isted in respect to train service at Lew- 
istown and Sweet Grass in the Great 
Northern Case than is found in this 
case. At Sweet Grass there would 
have been no train service at all, with 
some of the places on the line not 
served by busses, and at Lewistown 
an inadequate service—unreliable as 
to time, with towns in populous farm- 
ing communities left with insufficient 
or no bus service at all, if the court 
had discontinued the Lewistown and 
Sweet Grass trains. 


Having considered the evidence, the 
arguments of counsel for the respec- 
tive parties and authorities relied up- 
on, this court is now of the opinion 
that the plaintiff should prevail in said 
cause, and that a decree should be en- 
tered herein granting plaintiff a per- 
manent injunction, as prayed for in 
the complaint and such is the order of 
the court. 


Brief findings of ultimate facts, and 
conclusions of law, may be submitted, 
to conform to the rule and the forego- 
ing opinion. 
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RE RATES, RULES, AND REGULATIONS OF COMMON CARRIERS 


CALIFORNIA RAILROAD COMMISSION 


Re Rates, Rules, and Regulations 
of Common Carriers 


[Decision No. 32418, Case No. 4293.] 


Motor carriers, § 11 — Commission jurisdiction — Itinerant merchants. 
1. The Commission has statutory jurisdiction to regulate and license itiner- 


ant merchants, p. 256. 


Motor carriers, § 26 — Commission jurisdiction — Necessary findings — Itinerant 


merchants. 


2. Persons desiring to engage in business as itinerant merchants must satis- 
fy the Commission of their character, responsibility, and good faith; execute 
surety bonds conditioned upon honest weights, accurate representation of 
quality, payment for goods purchased, and performance of conditional 
sales contracts made in connection with goods to be sold; and keep proper 
records of their transactions, p. 256. 


[October 3, 1939.] 


r- to modify point-to-point rates established in previous 


order; deferred pending reasonable time for operation of 
Itinerant Merchants’ Act. 


By the Commission: By Deci- 
sion No. 30848 of May 19, 1938, as 
amended, in this proceeding, mini- 
mum rates were established for trans- 
portation of hay and related com- 
modities by radial highway common 
and highway contract carriers and by 
common carriers participating in the 
movement of these commodities by 
use of highway vehicles. Specific 
rates were provided for transporta- 
tion from Coachella valley, Salton 
Sea, Imperial valley, Lancaster, and 
Bakersfield territories to the Los An- 
geles-Hynes and San Diego terri- 
tories, as those territories were de- 
fined in the decision; other rates were 
stated in mileage scale form. There- 
after, by appropriate petition, certain 
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hay dealers sought a modification of 
the point-to-point rates so established 
and evidence relative thereto was re- 
ceived at a public hearing held in Los 
Angeles on September 19, 1939, be- 
fore examiner P. W. Davis. 

H. M. Maddaford, a hay dealer 
associated with Williams Bros. Grain 
and Milling Company; W. E. Kinsey 
of Western Consumers Feed Com- 
pany; R. L. Wood, manager of Im- 
perial Valley Hay Growers Associa- 
tion; and W. T. Graham, manager of 
Antelope Valley Hay Growers Asso- 
ciation, testified in behalf of petition- 
ers. Their testimony was substan- 
tially the same in all important respects 
and may be summarized as follows: 

Since the establishment of mini- 
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mum rates for the transportation of 
hay and related commodities, hay deal- 
ers in southern California have been 
faced with increasingly serious com- 
petition from so-called “itinerant 
merchants” who purchase hay at pro- 
ducing points and transport it to and 
sell it at consuming markets. Due to 
the exceptionally large volume of 
available tonnage these itinerant mer- 
chants are particularly active in con- 
nection with the movement of hay 
from the Imperial valley territory to 
the Los Angeles-Hynes territory ; they 
are relatively active also in connection 
with movements from the other large 
hay producing territories. Eleven 


thousand truckloads of hay, averag- 
ing 13 tons per load, were sold during 
the 1938, 1939 season at a lot in 
Hynes used exclusively by itinerant 
Many similar lots are lo- 


merchants. 
cated throughout the territory. 
The effect of the increased activities 
of the itinerant hay merchants has 
been to depress the price of hay in the 
Los Angeles-Hynes markets to such 
an extent that the differentials be- 
tween the market prices and the prices 
at points of production are generally 
substantially less than the minimum 
rates for the corresponding trans- 
portation by for-hire carriers.’ As a 
consequence, the established hay deal- 
ers have had to forego all business 
except that for which, due to purchas- 
es in large volume and extensions of 
credit, they have been able to obtain 
more favorable differentials. In an 
endeavor to minimize their losses, hay 
dealers have resorted to proprietary 
trucking to some extent and producers 


marketing associations have under. 
taken proprietary operations on a large 
scale. Under these conditions, how- 
ever, the hay dealers or marketing as- 
sociations cannot long survive since, 
in addition to transportation costs, 
they must recover buying and selling 
expenses. 

The foregoing change in distribu- 
tion methods has reacted to the serious 
detriment of hay producers as well as 
hay dealers. Whereas, formerly, pro- 
ducers dealt with dealers who pur. 
chased in volume and who were able 
to stabilize market prices, they must 
now deal with itinerant merchants 
who are generally irresponsible and 
whose need for a quick disposal of 
their hay causes them to sell at prices 
which demoralize the market. 

Due to the inability of hay dealers 
to pay the established minimum rates 
under existing conditions the amount 
of hay traffic presently being trans- 
ported by for-hire truck carriers is 
said to be negligible. 

Petitioners made no definite pro- 
posals in their petition as to what steps 
should be taken by the Commission 
to cure the situation complained of, 
choosing rather to present only the 
facts. At the conclusion of the re- 
ceipt of evidence, however, the wit- 
nesses uniformly expressed the opinion 
that the hay traffic could only be re- 
stored to normal distribution channels 
by making available to hay dealers 
highway contract carrier rates low 
enough to render the field unattractive 
to itinerant merchants. The rates 
necessary to accomplish this purpose 
were believed by the witnesses to ap- 





1 An exhibit drawn from reports of Federal 
and state market news services for the 1938, 
1939 season shows that the price differential 
as between Imperial valley and Los Angeles, 
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for example, seldom exceeded $3.50 per ton, 
as compared with the minimum rate of $5. 
per ton. This differential was often as low 
as $3 per ton during that period. 
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RE RATES, RULES, AND REGULATIONS OF COMMON CARRIERS 


proximate $3 per ton from Imperial 
valley, with rates related thereto on a 
mileage basis from other producing 
points. These suggested rates were 
said to approximate those being paid 
prior to the establishment of minimum 
rates. It was not contended that these 
rates would be fully compensatory to 
the larger highway contract carriers, 
but it was asserted that many one or 
two truck operators who drive their 
own trucks could earn a small profit 
at these rates and had, in fact, ex- 
pressed a willingness to accept the 
business if offered at the proposed 
rates. The opinion was expressed 
also that many persons now operating 
as itinerant merchants would be glad 
to obtain permits as highway contract 
carriers and perform the transporta- 
tion for hay dealers at the suggested 
rates. Shippers’ organizations who 
have been keeping careful records as 
to their costs of conducting propri- 
etary operations stated that their costs 
were about the same as the sought 
rates. 

No highway carriers appeared in 
opposition to the proposal although 
one carrier who is engaging in other 
types of transportation in the Imperial 
valley indulged in cross-examination 
of petitioners’ witnesses and indicated 
that, in his opinion, the reduced rates 
sought would not be compensatory. 
Rail carriers were represented at the 
hearing but did not state their position 
in the matter. 


It will be seen from the foregoing 


recitation of evidence that petitioners 
do not contend that the minimum 
rates now in effect for the transporta- 
tion here under consideration are in 
excess of the cost of performing the 
service by highway carriers generally, 
or are otherwise unreasonable per se. 
Their sole complaint is that, due to 
the activities of irresponsible itinerant 
hay merchants, prices of hay in the 
Los Angeles-Hynes market have be-. 
come so depressed that hay dealers 
cannot afford to pay the established 
minimum rates. Reductions below 
the normal and reasonable level of 
minimum rates are sought principally 
to alleviate or cure a marketing evil, 
with the idea that the traffic will no 
longer be attractive to itinerant hay 
merchants; that highway carriers who 
cannot obtain traffic elsewhere will be 
willing to accept the reduced rates; 
and that other for-hire carriers will 
not be injured since they are not now 
enjoying any substantial portion of 
this business. 

The Commission recognizes the 
need of the hay industry for stable 
marketing conditions. It is not con- 
vinced, however, that the means chos- 
en is the proper one or that, if adopt- 
ed, the desired purpose would be ac- 
complished. Itinerant hay merchants 
were prevalent for a_ considerable 
period of time prior to the establish- 
ment of minimum rates, when rates 
of highway contract carriers were ad- 
mittedly as low as or lower than those 
here proposed.* Although a reduc- 





_*In Decision No. 30025 of August 20, 1937, 
in Case No. 4088, Part “R,” in which deci- 
sion minimum rates for this transportation 
were first established, the Commission said : 
“An important factor to be considered in 
this case is the effect of any given rate ad- 
Justment upon the volume of tonnage handled 
by the itinerant trucker. The record indicates 


255 


that at the present time 50 per cent of the 
hay brought into the Hynes area is handled 
on private trucks. A substantial portion of 
this is purchased by the truck operator at the 
ranch and resold by him at destination, thus 
changing his status from that of a ‘for hire’ 
carrier to that of a dealer. From a study of 
99 trucks engaged in hauling, only 46.5 per 
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tion in the present rates would pos- 
sibly enable hay dealers to offer more 
traffic to highway carriers and thus 
encourage some of the itinerant hay 
merchants to change their status to 
for-hire carriers, and although some 
of the itinerant merchants would find 
the field no longer attractive, it seems 
probable that enough itinerant mer- 
chants would still remain to cause a 
serious threat to market stability. In 
any event, the for-hire carriers who 
would be willing to engage in the 
transportation at the depressed rates 
would not ordinarily be those who are 
in a position to provide the depend- 
able and satisfactory service which 
the hay industry requires. 

[1, 2] By legislation effective 
September 19, 1939 (Statutes of 
1939, Chap. 876) there has been con- 
ferred upon the Commission regu- 


latory and licensing jurisdiction over 


itinerant merchants. Persons engag- 
ing or desiring to engage in that busi- 
- ness must now satisfy the Commis- 
sion of their character, responsibility, 
and good faith; execute surety bonds 
conditioned upon the use of honest 
weights, measures, and grades, upon 
accurate representation as to quality or 


class of goods sold, upon actual pay- 
ment of checks, drafts, or notes, and 
similar instruments issued for goods 
purchased, and upon the actual per- 
formance of conditional sales, con- 
signment, or security contracts made 
in connection with goods to be sold; 
and they must keep proper records of 
their transactions. Manifestly, this 
legislation was designed to alleviate 
just such marketing evils as are here 
being sought to be curbed by a reduc- 
tion in the rate level. The hearing in 
this proceeding was held on the date 
this act became effective, hence no 
opportunity has been had to test or 
observe its effect in actual operation, 
It would not appear appropriate, 
therefore, to adopt other means of 
remedying the situation at this time 
without according the new legisla- 
tion a reasonable and fair trial. If 
after a reasonable opportunity has 
been had to observe the effects of the 
new legislation petitioners find that 
the conditions shown still obtain, the 
matter of adjusting the minimum 
rates will be given further considera- 
tion. 

In view of these conclusions, no 
further order is necessary at this time. 





cent operated consistently upon a ‘for-hire’ 
basis and this group not only operated the 
lighter equipment but it may be assumed that 
it was not as actively employed as were the 
large dealers’ own fleets. After making al- 
lowance for this movement by the dealers (in- 
cluding the independent trucker who buys for 


his own account) and for the approximate 
20-25 per cent of the tonnage moving by rail, 
it appears that there cannot be much more 
than 25-35 per cent of the total movement 
directly subject to a truck rate order, nor 
much more than 50 per cent subject to a rail 
and truck rate order.” 
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Industrial Progress 


Selected 


information about manufacturers, 


new products, and new methods. Also news on 
personnel changes, recent and coming events. 


Bell System Plans $86,518,000 
Construction Program 


eho principal operating companies com- 
posing the Bell System will spend about 
$86,518,000 for new construction in the first 
quarter of this year, according to the latest 
available reports by system companies to the 
American Telephone and: Telegraph Company. 
The current quarter’s construction budget 
will be approximately 24 per cent larger than 
the one for the first three months of last year, 
when gross additions to plant and property 
aggregated $69,879,000. For the entire year 
1939, the Bell System expended about $300,- 
000,000 on plant improvement and new con- 
struction, but if the present quarter budget 
can be used as a “yardstick” for the entire 
year, it appears likely that in 1940 the system’s 
expenditures will run considerably ahead of 
last year and in all probability will be the 
highest since 1931, when construction cost 
about $391,000,000. 


R. H. Dragsdorf Appointed 
Dodge Truck Plant Manager 


L J. PURDY, general manager of Chrysler 
e Corporation’s Dodge truck plant, has an- 
nounced the appointment of Russell H. Drags- 
dorf as the new Dodge truck plant manager 
replacing R. M. Hidey, recently deceased. 

Mr. Dragsdorf, who for the past several 
years has been Dodge truck plant engineer and 
labor relations supervisor, has been associated 
with Dodge in Detroit for 22 years. He was 
connected with the passenger car plant engi- 
neering division for 15 years. 

Coincident with Mr. Dragsdorf’s appoint- 
ment it was announced that A. S. Anderson, 
for several years in charge of the special 
equipment engineering department of the 
Dodge truck plant, has assumed the additional 
duties of labor relations supervisor. Harold 
Hocker, who has also been connected with the 
Dodge truck manufacturing for several years, 
now becomes plant engineer. 


Elliott Issues New Catalog on 
Steam Turbine Generators 


LLIoTT Company, Jeannette, Pennsylvania, 

has just issued a new 32-page bulletin on 
steam turbine-generators. Illustrated with a 
wealth of photographs, both shop views and 
installations, this bulletin treats of turbine- 
generator units, of condensing, non-condens- 
ing and extraction types. It also briefly dis- 


cusses the arrangement of a turbine-generator- 
condenser unit, shows sectional views of con- 
densing, non-condensing and extraction tur- 
bines and includes some very usable charts 
giving a quick method of figuring turbine 
steam consumptions. 

Copies may be secured from the manu- 
facturer. 


$12,500,000 to Be Spent By 
Potomac Electric Power 


HE Potomac Electric Power Co., Wash- 

ington, D. C., will spend $12,500,000 on 
new construction and plant expansion, Edward 
L. Shea, president of the North American 
Company, parent holding concern, announced 
recently. Of this total outlay, $9,500,000 will be 
spent in 1940. 

Officials of the company said the improve- 
ment program calls for installation of a 5,000- 
pound boiler and a 50,000-kw. generator at the 
Buzzards Point generating station, a new an- 
nex to the station, new coal handling equip- 
ment and construction of a number of new 
substations to facilitate distribution of power 
throughout the city. 


“CP” Sales Plan Book Issued 
By A. G. A. E. M. 


IMED at codrdinating the promotional ef- 
forts of more than 2,500 key utility com- 
pany executives and approximately 18,000 re- 
tail dealer outlets throughout the United States 
in behalf of “CP” (Certified Performance) 
gas ranges, a comprehensive sixteen-page 
sales plan book outlining a “Spring-Summer 
campaign will be distributed shortly by the 
Association of Gas Appliance and Equipment 
Manufacturers. This was announced by Lloyd 
C. Ginn, chairman of the “CP” Gas Range 
Sales Management Committee. q 
Under the theme “Join the Profit Parade, 
the new portfolio focuses attention on the 
great potential domestic market for modern 
gas ranges. It is pointed out that out of the 
16,000,000 gas ranges now in use in Americas 
homes, more than 8,000,000 are obsolete in the 
light of present-day service and economy fea- 
tures offered by the modern gas range. ; 
Much space is devoted in the new portfolio 
to acquainting utility companies and retail 
dealers with how they can effectively and 
profitably tie-in with the national promotion. 
Regional and state “CP” managers are being 
supplied with three attention-arresting items 
to assist them in their campaign-developing 
work, These are a sound slide film, “Straight 
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COLLECTION CONTROL 


ACCTS RECEIVABLE 


ARREARS BILLING GE shy 


F 


* 


Closer Control 


with this all-around accounting method 


The accuracy and speed of the International Electric Account- 
ing Method are proving ideal for all phases of public utility 
accounting work. By this modern method, entries are made as 
transactions occur. These entries are classified and reclassified 
mechanically, as often as necessary. No additional handling, post- 
ing or writing are required. 


At the close of each accounting period, operating reports are 
prepared automatically. Special reports and analyses are also pro- 
duced from the same media with accuracy and great speed. 


International Electric Accounting Machines will also prepare 
your Payroll, Pay Checks, Statements to Employees, Earnings 
Records, Federal O.A.B. Reports, and State Unemployment 
Compensation Reports. 


There is an International Representative as near as 
your telephone. Call him today. 





INTERNATIONAL BUSINESS MACHINES CORPORATION 


General Offices i Branch Offices in 
590 Madison Avenue, New York, N. Y. Principal Cities of the World 
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38 INDUSTRIAL PROGRESS—( Continued) 


to Your Heart,” which tells the story of the 
various features of “CP” Gas Ranges; a set 
of forty-five four-color charts which present 
the “CP” range from a food and health savings 
standpoint and show that the product can pay 
for itself more than three times during its first 
ten years of service; and a second film titled, 
“The Parade to Profits,” which dramatizes in 
fifteen minutes the “CP” program, the market 
and profit possibilities. 


Sanding Pads for Use on Any 
Portable Electric Drill 


HE Mall Tool Company, Chicago, Illinois, 

has introduced an improved sanding pad 

for use on any make, model, or size of portable 

electric drill. This "sanding pad is ideal for 

doing occasional sanding jobs where the 

amount of work does not warrant a standard 
sanding machine. 

The equipment consists of a four-inch sand- 

ing pad, one abrasive, a clamp screw to hold 


SHOWING HOW DIS: 
ATTACHES TO DRILL CHUCK 


the abrasive and pad in place, and a “T” 
wrench to remove or fasten the pad and abra- 
sive. 

The shank on the sanding pad is inserted 
into the drill chuck and tightened in the same 
manner as the drill bit. 

The price of the complete unit is $7.00, 
f. o. b., Chicago. 


Illinois-lowa Power Co. Plans 
$600,000 Construction Outlay 


LLINOIS-IOWA Power Co. plans to spend 
$400,000 on construction of a transmission 
line in Macon, Logan and Menard counties and 





MARTENS & STORMOEN 
successors to 
— ER & MARTENS 


Canttch 





pee Duty Switches 
15 Hathaway St., Boston, Mass. 








FLETCHER MFG. CO. 
Overhead Construction Materials 
SERVING UTILITIES FOR 60 YEARS 
38 N. Canal St., Dayton, O. 











also to spend $200,000 on additional electric 
generating facilities near Decatur, IIl., accord- 
ing to a recent announcement. 

Contracts for the work have not been 
awarded, but construction will start as soon 
as rights-of-way can be acquired. 


New Line of Internationa! Diese] 
Crawler Tractors 


A YEAR ago the International Harvester 
Company announced the big powerful 
modernly styled Model TD-18 Diesel Trac- 
TracTor. It was and still is the largest in the 
International crawler tractor line. Now, three 
new similarly styled and engineered Interna- 
tional Diesel crawlers have just been an- 
nounced. They are the TD-6 TracTracTor, 
smallest of the three new models; the TD-9, 
next in size; and the TD-14, largest of the 
three. 

Thus, with the larger TD-18, previously an- 
nounced, the International Diesel crawler line 
now consists of four sizes, with drawbar 
horsepower ranging from 30 for the TD-6 to 
more than 70 for the TD-18. A TracTracTor 
of same size as the TD-6 and to be known as 
the T-6 will be available very soon with a com- 
bination gasoline-distillate engine. 

Every one of these new TracTracTors is 
equipped with a full Diesel engine giving full 
Diesel fuel economy. As has been the case 
with other International Diesels, each engine 
of this new line is provided with a distinctive 
method of starting by which it starts on gaso- 
line and, after about a minute of operation, 
shifts to full Diesel operation. A conventional 
automotive-type electric starter is regular on 
the TD-18 and is available as special equip- 
ment for each of the other models. 

The new TD-9 and TD-14 respectively have 
more power, wider speed range, and greater 
adaptability than the TD-35 and TD-40, which 
have been proving themselves in all sorts of 
work the past several years. The TD-6 is en- 
tirely new and is the smallest International 
Diesel TracTracTor ever developed. 


New Mexico Gas Co. Plans 
Improvement Projects 


HE New Mexico Gas Company will spend 

$232,061 for improvements, particularly 
the construction of a natural-gas transmission 
line from Albuquerque to Las Lunas and 
Belen, N. M., according to a recent announce- 
ment. 


Michigan Consolidated Gas 
to Spend $3,500,000 


A $3,500,000 construction program for 
1940 was announced recently by William 
G. Woolfolk, president of the Michigan Con- 
solidated Gas Company. Mr. Woolfolk said 
$3,000,000 would be spent to keep the dis- 
tributing system abreast of changing require- 
ments and growth in new residential sections. 
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STANDARD 
INTERCHANGEABLE 
to fit your otd 


YUL 
DISC METERS 








Wr let the 1 uring chamber—a very accu- 
rately machined piece of mechanism — take 
any wear which can possibly be avoided? In new 
Trident meters, the problem of wear caused by the 


action of the thrust roller has been solved, simply 
and efficiently, with a thrust roller bearing plate. 


NEPTUNE METER COMPANY - 50 West 50th Street, NEW YORK CITY 


Branch Off CHICA AN FRAN LLA 
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ROBERT A. BURROWS’ 


NEW 1939 
UTILITY CHART 


ELECTRIC LIGHT AND POWER e GAS @ TRANSPORTATION 
WATER @ COMMUNICATIONS @ INVESTMENT COMPANIES 
ETC. 














@ Showing at a glance ®@ 


“INTER-RELATION AND CAPITALIZATION OF THE PRINCIPAL PUBLIC 
UTILITY HOLDING, OPERATING AND INVESTMENT COMPANIES 
AS OF JUNE 1, 1939” 


ALSO SERVICE AREA MAPS OF THE PRINCIPAL 
PUBLIC UTILITY SYSTEMS IN THE UNITED STATES 
(Chart Size—34” x 28”) 


An indispensable reference for @ Public Utility Executives @ Utility Supply 

Companies ® Banks @ Brokers @ Investment Counselors @ Trust and In 

surance Companies @ Public Service Commissions @ Investors @ Or any one 
interested in any phase of the Public Utility Industry. 


e e PLEASE NOTE e e 
Chart is printed on_32-lb. hig ade paper in ONE COLOR at $2 
per copy, or in NINE DISTINGTIVE COLORS at $3 per copy, postage 


prepaid. Colors used in bar graphs afford an excellent chart for fram- 
ing or desk top reference. 


a MAILING is desired add 25c for special 3-ply mailing 
t e 


QUANTITIES of ten or more copies, for complimentary distribution, 
at reduced prices, on request. 


Order from 


PUBLIC UTILITIES REPORTS, Inc. 
Munsey Bldg. Washington, D. C. 
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YL sei A a SB ae tn 
, TOMORROWS TREND /7ODAY J 
Uf ~> IN TRANSFORMERS ~& 


Short Deliveries! 


Prevailing business activities do not inter- 
fere with the long-established policy of 
Pennsylvania Transformer Company to 
render quick, efficient service and to meet 


short deliveries! 








Pennsylvania invites you to fully utilize 
its extensive facilities for building trans- 
formers from the largest, most specialized 


power or industrial type to the smallest 


2 aero 


Lendyarie 
| eS y 
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UTILITY REGULATION 


Proceedings of 1939 
Convention 


NATIONAL ASSOCIATION OF 
RAILROAD AND UTILITIES COMMISSIONERS 


Comprising 56 State, Federal, and Territorial Regulatory Commissions 


$6.00 


Round-table Discussions and Reports including the following topics: 


Telephone Regulation—Depreciation—Original Cost Requirements of New 
Accounting Classifications — Public Utility Finance — Competitive 
Bidding—New Problems in the Regulation of Motor Carriers— 
Proposed Uniform Rules for Construction and Filing of 
Rates—Valuation—Training of Personnel for Public 
Utility Regulation—These and Others. 


OTHER 1939 PUBLICATIONS OF THE NATIONAL ASSOCIATION NOW AVAILABLE 
UPON ORDER: 

Report Of omni ttee Ott OPLeciation i cies beset ee vos a eae doe to ake ae Seidl w eee ve dees $1.50 
xueary (OF Seaportant Tlectrre Rate LOTS oisesis joie ooo vie 0-0 Sie cie'e btn sd Ware alaivees b's sic'v 15 
Glossary of Important Gas Rate Terms 50 
Report of Committee on Statistics and Accounts, Including Memorandum 

on Disposition of Acquisition Adjustment Accounts ‘ 
Interpretations of Uniform System of Accounts, Electric Utilities, E-2 ...........e0005 : 
Interpretations of Uniform System of Accounts, Gas Utilities, G-1 ; 
Interpretations of Uniform System of Accounts, Gas Utilities, G-2 ......... cece eeeeees : 
Interpretations of Uniform System of Accounts, Water Utilities, W-1 ; 
Interpretations of Uniform System of Accounts, Water Utilities, W-2 .........0.eeeeees . 
Rules Governing Preservation of Records of Gas Utilities ; 
Rules Governing Preservation of Records of Water Utilities ............c cece e seen eee , 
Revised Annual Report form, Gas and Electric Utilities, Coordinated with 

new Uniform Systems of Accounts 
Revised Annual Report Form, Water Utilities, Coordinated with new Uniform 

System of Accounts 
Revised Consolidated Annual Report Form for Gas, Electric and Water Utilities, 

Coordinated with new Accounting Systems ..........ccceceeccecccecesececuceeeets 4.50 

(Where remittance accompanies order we pay forwarding charges) 


NATIONAL ASSOCIATION OF RAILROAD AND 


UTILITIES COMMISSIONERS 
7413 NEW POST OFFICE BLDG. WASHINGTON, D. C. 
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SAFETY AND ECONOMY IN THE MAINTENANCE 
AND OPERATION OF YOUR BOILERS * ° * * 





J&L Boiler Tubes keep boilers working efficiently and economically because 
into every length of J & L seamless tubes is built an extra margin of strength 
and safety. There are no welds; therefore, there can be no failure at or near 
a weld — boilers stay on the job longer with fewer costly shut-downs. 

When replacements or repairs are necessary, J & L Boiler Tubes form easily, 
roll in faster and they “stay put.” Installations in power and manufacturing 
plants all over the country are proving that J & L Seamless Steel Boiler Tubes 
help make maintenance dollars go further. 

The next time you need boiler tubes, specify J & L Seamless. Make sure 
you get tubes that give you low installation cost and last longer. Write today 


for a copy of the J & L Seamless Steel Boiler Tube Bulletin. 


JONES & LAUGHLIN STEEL CORPORATION 


AMERICAN IRON AND STEEL WORKS 


PITTSBURGH, PENNSYLVANIA 


&L—PARTNER IN PROGRESS TO AMERICAN INDUSTR 





* 





fa This page is reserved under the MSA PLAN (Manwfacturers Service Agreement) 


Public Utilities Fortnightly 


0ST 
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on Dog-Eared 
Machine Accounting Gorms 


Watch out for dog-eared forms. They are a sure sign of poor 
paper. And poor paper means smudgy, illegible typing; 
sloppy erasures; sagging, crumpled, hard-to-file forms 
and sticky, drooping index cards. 





You can end these faults—and the mistakes and ineffi- 
ciency that go with them — by making Weston’s Machine 
Posting Ledger and Weston’s Machine Posting Index your 
standards for all machine accounting forms and index cards. 


WESTON’S WESTON’S 
MAGHINE POSTING MACHINE POSTING 


Ledger Index 


Made especially for machine bookkeeping in Buff, Made in Buff, White, Blue, Ecru, Salmon and Pin 
in subs. 24, 28, 32 and 36, and in White, Blue and in 180M, 220M, 280M and 340M—basis 2514x30} 
Pink, subs. 32. Has 50% rag content for strength Has a ledger finish that takes typing clearly; 


“1 not smudge and can be erased repeatedly. E 
and durability and a perfect surface for smudge- vcrength and ‘asap sain telex’ the Wl j 


proof typing, easy filing, clean erasing; and a without bending or tearing. 
one-way grain direction that makes forms stand WINCHESTER INDEX comes in the sa 
straight in trays or binders. Moderately priced. weights and colors at the same price. 


Write Byron Weston Co., Dept C., Dalton, Mass., for sample books showing 


all weights and colors of both index and ledger grades, and for Weston’s Papers, 
an interesting publication packed with ideas and information about paper. 


WESTON’S PAPER: 
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PRESENTING 


DODGE 4.22. TRUCKS 


« 





‘fob-Ratec, MEANS: A Truck 
That Fits YOUR Job / Here's Why ! 
a EL PS 
| _—sweewases | 17 | 9 | 6 | 
| GEAR RATIOS, ~—| 16 (| 6 | 9 | 


- [else] 
to cassis na Boor wooels | 06 | 56 | 42 | 
F_PRICES gin at | "465 450 4742 


Prices shown ore for Y-ton chassis with flat face cowl de- 
livered ot Main Factory, federal toxes included—state and 
local taxes extra. Prices subject to change without notice. 
Figures used in the above chart are based on published dato. 


Z\ GET THIS BOOKLET—IT’S FREE! 
AN Ask your Dodge dealer for it, or 
é . 


ONE SURE WAY OF GETTING 
A TRUCK TO FIT YOUR JOB 


WHEN YOU BUY a new 1940 Dodge truck 
you get a Job-Rated truck! You can get 
a truck that fits your particular hauling 
needs. Each Dodge Job-Rated truck is 
designed and built throughout for durable, 
long-life operation. From engine to rear 
axle each Dodge Job-Rated truck is engi- 
neered and sized right to deliver top per- 
formance with economy. Your next truck 
can be the best truck you ever owned... 
more dependable, more economical... the 
source of hauling profits... a truck that 
fits your job! write to Dodge Division, Chrysler 
Corporation, Detroit, Michigan 





0 ENGINES 


Each Dodge truck is powered right—with 
an engine specifically engineered for the 
truck in which it is installed. 


Q REAR AXLES 


In ¥4-ton to 3-ton capacities, eight differ- 
ent rear axles are used, each sized for 
the truck and the load it will haul. 


DEPEND ON DODGE 


@ cLuTcHes 


Each Dodge Job-Rated truck clutch is extra 
big—extra strong—built to last because it’s 
sized to match the job. 


20 FRAMES 


One of 20 frames gives durable strength to 
each Job-Rated truck—assuring the right 
foundation for its rated load. 


¢} TRANSMISSIONS 


Dodge trucks have 3-speed, 4-speed, or 5- 
speed transmissions according to the power 
and size of the truck. All rate for the job. 


9) SPRING Combinations 


Dodge springs ‘‘stand up to the load”’ 
because each Job-Rated truck has correctly 
sized and designed springs. 


jJoo-Raled TRUCKS 


96 STANDARD CHASSIS AND BODY MODELS ON 17 WHEELBASES 


PRICED WITH THE LOWEST FOR EVERY CAPACITY 


3-2-1%2°1-%-%2 TON CAPACITIES 
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STUDY THESE FURTHER 
IMPORTANT FEATURES 


Dial combined with double safety 
plug-type cock, easy to service as 
an independent gas cock. | 

(See A in illustration) 

Compact. Basily installed. 48 installation 

Bezel keyed to thermostat—rides free of 
mathifold panel. : 

New, simplified front calibration, by-pass 
and pilot adjustment. Can be checked with 
absolute accuracy at room temperature, 

Patented non-clog by-pass key. 
Accurate and dependable on all 
types of gas, including Butane-Pro- 
pane. — (See B in illustration) 

‘Oven valve ond thermostat assembly form 
one unit removable from front without dis- 








turbing fittings. Cannot be migcenc4 incor- 


rectly. 


Accurate and responsive. Seah back <4 


lash. Coaxial mechanism eliminates lost 
motion. 


2 Laon oe pet met ll Pro 





Balanced Beauty Increases Sales Appeal 


Gas cock and dial are combined in one unit, operated 
by one motion. Gas can’t be turned on without setting 
thermostat, nor turned off without bringing it back {4 
off-position. Every oven cooking operation must bs 
done with controlled heat. The automatic advantage 
of the modern gas oven are automatically extended 

The dial is mounted directly on the range manifold 
in line with the gas cocks. The front is thus symmel 
rical, more beautiful. 


For the manufacturer this model cuts down assemb]} 


time and breakage. Por dealers it adds further sale 
power to a nationally preferred control. 
For the service department it saves time 
and money by expediting adjustments. / f i] y ly 


S 


This sales manual tells how to make MORE | /, /)| 
INCOME FROM GAS RANGES. Crowded | 
with effective sales suggestions; 1939's most 
widely distributed range sales manual. Help 
your salesmen build business; write for a copy. 


ROBERTSHAW THERMOSTAT COMPANY 


YOUNGWOOD, PA. 
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So simple, quick and 

convenient in operation 
as literally to out-mode 
all other typewriters... 


Only Royal has it! 


BY EVERY COMPARISON, 
the New Easy-Writing Royal is 
the most modern of typewriters. 
It includes every worth-while 
improvement to make typing 
easier, faster and more accurate. 
The operator finds that it helps 


THE OLD, HARD WAY her to produce more with less 


is a burden to the typist. effort. The executive notes a 
It requires awkward, an- MAGIC MARGIN, the 


Seving operations when sharp reduction in typing and typist merely touches a 
ever she “sets a margin.” maintenance costs. Give Royal tiny lever, positions the 
It is a time- and effort- carriage and — presto — 
consumer — hard on the margin is set the 
finger-tips and eyes. office . . . Compare the Work! quick, automatic way! 


= 


. . . AND NOW, WITH 


THE DESK TEST. In your own 


“Trade-mark Reg. U. §. Pat. Of. 


WORLD’S NO. 1 TYPEWRITER 


a = 
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P. U. R. DIGEST 


CUMULATIVE 


A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


United States Supreme Court 
iene cue United — stn Courts emia 
COVERING United States District Courts ALPHABETICAL 

FIFTY YEARS State Courts CLASSIFICATION 
Federal Regulatory OF SUBJECTS 
Commissions 
State Regulatory Commissions A GREAT REVIEW 
Insular and Territorial Regu- 
THE LAW latory Commissions 


AN EXHAUSTIVE 


SURVEY OF 
A GREAT SERVICE 











’ WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, INC. 


Tenth Floor, Munsey Building, Washington, D. C. 











M THIS DURABLE CONDUIT 











You should have complete informa- 
tion about Transite Conduit and its 





thinner-walled companion product, 
J-M Transite Korduct. Write for 
Brochure DS-410. Johns-Manville 
22 East 40th Street, New York, N.Y. 





ge Johns-Manville TRANSITE CONDUIT 
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SANGAMO TYPE L-2 METERS SINGLE DISK 


The Type L-2 two-element meters com- 
prise two complete electro-magnetic 
elements driving a single disk. They are 
designed for modern "A" and "S" 
mountings, thus combining conven- 
ience in installation with a minimum of 
space requirements. Electrical char- 
acteristics meet all the requirements 
for modern meter accuracy and per- 
formance. 


TWO-ELEMENT METERS 


TYPE L-2-S 


TYPE L-2-A 


Modern Meters tor Modern Loads 


SANGAMO ELECTRIC COMPANY 


SPRINGFIELD, ILLINOIS 











DAVEY TREE TRIMMING SERVICE 


DAVEY 


JOHN 
Founder of Tree Surgery 








Expert Tree Men 
@ By Supervised Study 
e@ By Thorough Training 








@ By Constant Education 
@ By Long Experience 


Always use dependable Davey Service 








DAVEY TREE EXPERT CO. KENT, OHIO 


| DAVEY TREE SERVICE 





Wilson, Herring and Eutsler's 


PUBLIC UTILITY 
REGULATION 


571 pages, $4.00 


N analysis of the nature, extent, and problems ¢ 

public utility regulation in the United State 
with emphasis upon the expanding role of the Feder 
Government in the regulation of public utilities, 
activities in undertaking power projects and pri 
moting rural electrification, and the issues involve 
in governmental ownerships. The well-rounded tred 
ment and critical viewpoint will be of aid to all w 
are interested in evaluating the present status ¢ 
public utility regulation, its strengths, weaknesses, @ 
significance for privately-owned industry. 


Order from 


Public Utilities Reports, Inc. 
Munsey Bidg. Washington, D. % 
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hoose NORDSTROM VALVES 





With their pressure lubrication features, Nord- 
strom Lubricated Plug Valves provide for 
hydraulically jacking the plug free in the 
event of its sticking. They also provide easy 
operation under high line pressure by lubri- 
cating the rubbing surfaces. Leakage is pre- 
vented by the introduction of a plastic, viscous 
seal of lubricant between the plug and its 
seat. Because the plug is never separated from 
its seat without the space being automatically 
filled with lubricant, it is impossible for any 
foreign matter to enter. This feature protects 
the valve from corrosive and erosive action 
of the line contents. 


Ask for Catalog 


PATENTED 
“Sealdport” 
Lubrication 


ADVANTAGES 


1. Quarter-turn. Opens or closes valve. Quick- 
est to operate. 


2. Simplest design. Fewest parts. Nothing to clog. 


"Sealdport" lubrication. Provides proper lift- 
ing of plug by positive pressure and maintains 
unbroken seal surrounding the ports. 


4. Streamlined flow. Minimum resistance to line 
flow. 


5. Full-floating plug. Always easy to turn. Non- 
freezing. 


6. Lapped plugs. Lapped into the bodies by 
exclusive patented methods, assuring precision 
fits. 


7. No exposed seat. Plug rides on pressure 
lubricant seat from which it is never separated, 


8. Non-sticking. Powerful hydraulic action per- 
forms triple function; lifts plug to turn easily; 
lubricates; and seals valve. 


9.: Pressure-checked. Impossible for line fluid 
or lubricant to be blown out through lubricant 
ducts when lubricant screw is removed. 


10. Check valves. Two or more ball checks in 
shank are positive means of preventing leakage 
regardless of pressure. 


11. Special lubricants. Special compounds to 


meet specific needs. 


12. Factory-tested. Every Nordstrom receives 
drastic factory tests to assure sustained service 


in the field. 


MERCO NORDSTROM VALVE CO. 


CA Subsidiary of PITTSBURGH EQUITABLE METER CO. 


WORLD'S LARGEST MANUFACTURERS OF LUBRICATED PLUG VALVES; GASOLINE, OIL & GREASE METERS 


Main Offices: 


Branches: 


400 Lexington Ave., PITTSBURGH, PENNA. 
New York City, Buffalo, Philadelphia, Columbia, Memphis, Chicago, Kansas City, Des Moines, Tulsa, Houston, Los Angeles, Oakland. 


Canadian Licensees: Peacock Bros., Ltd., Montreal. European Licensees: Audley Engineering Co., Ltd., Newport, Shropshire, England. 


Nordstrom Plug Valves * Nordstrom Air, Curb and Meter Cocks * Nordstrom Valve Lubricants * 
® EMCO Gas Meters * EMCO-McGaughy Integrators * EMCO Reguiannes | ° Pittsburgh Meters for 


« Gasoline, Grease, Oil, Water and other Liquids * Raybould Coupling P Hole Gauges 
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TWO MIGHTY FORCES, represent- 
ing two conflicting theories of human 
relations, are at grips today. 

One group fights for the traditional Amer- 
ican way of free enterprise—with its balance 
sheet of trial and error, mistakes offset by 
brilliant contributions to progress. The 
other fights for the belief that the energies 
of the individual can best be controlled by 
political agencies, for the greatest good of 
the greatest number. 

Both are sincere. But the case for political 
control makes us the victims of a popular 
delusion. As a noted sociologist expressed 
it: “The greatest fallacy in human logic is 
to attribute to present social or economic 
systems those problems which arise from 
the nature of man himself.” 

In their eagerness to promote the cause of 
national planning, its proponents through 
investigations discover and emphasize ‘“‘those 
problems which arise from the nature of 
man himself.’”’ Thus unusual episodes appear 
as major defects seeming to condemn the 
free enterprise system. Control by Federal 
bureaus is then proposed in the name of 
reform. 

This has been the course in relation to 
banking, power and light, manufacturing, 
labor relations, oil, coal, communications. 


Now, IT’S INSURANCE! 






i> 





Today another Federal investigation is 
publicizing the problems of insurance 
“which arise from the nature of man him- 
self,” insignificant though they are compared 
to the amazing contribution of insurance to 
human welfare. 

If the people accept the fallacy that there 
is cause for condemning the institution of 
insurance, the camel’s nose will slip under 
the tent. 

The nose will represent a little competi- 
tion—compulsory burial insurance and Fed- 
eral Annuities; a degree of Federal control; 
a small part in the determination of how 
insurance investments shall be made; a hand 
in the administration of the business oper- 
ation. But the first steps along this road, as 
history and recent events make clear, are 
never retraced, but call for further steps. 


This message is published by 


NATION’S BUSINESS 


It is the 38th of a series contributed toward a 
better understanding of the American system 
of free business enterprise. Regardless of 
your political affiliations, if you have a point 
of view you would like to express on develop- 
ments now shaping in the field of public 
policy relative to insurance, why not write 
to your Congressman or Senator? 


——— 
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Rate Changes! 














THE ONE-STEP METHOD 


















7 OF BILL ANALYSIS 

















nce 

im- R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 

red The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 

» to prepared of all items and a consumption total accumulated which serves as a 
control. At the same time—through this single operation—the bill count for 

sil each kw.-hr. step is made by the electrically controlled accumulating registers. 

of 

der 

eti- Continued rate changes—checking load-building activities— 

ed- need for current customer usage data—all are reasons why 

-ol; ‘ s 

i many companies are using R & S ONE-STEP SERVICE for 

ind analyzing information required in productive rate making. 

id Monthly or annual bill frequency tables now produced in a 

as 

6 few days instead of weeks and months. 

Estimates promptly submitted. Such marked savings that analyses now can 

, be carried on currently for much less than former cost of periodic studies. 

5 

da 8 a a 8 

m Recording & Statistical Corporation 

int Utilities Division 

i. 

lic 102 Maiden Lane, New York, N. Y. 


ite 





Boston _ Chicago Detroit Montreal Toronto 
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NEW MAP 


of the 


PUBLIC POWER PROGRAM 


Announcing the Publication of 


“Federal Financing and Location 


Public Power Projects; 1933-1939” 


the most comprehensive, visual 
presentation ever made of the pub- 
lic power program. The map shows 
accurately the cost and location of 
all federal, district, state and mu- 
nicipal power projects. 


The extensive operations of the 
R.E.A. on a national scale are por- 
trayed for the first time. Few real- 
ize the growth, cost, and signifi- 
cance of this important develop- 
ment. 


A simple color scheme and dis- 
tinctive symbols, designating the 
different types of projects, facili- 
tate use of the new map. More than 
350 geographic localities in which 
federal funds have been expended 
are clearly indicated. 


Suitable for framing and wall 
use (size 29 in. x 43 in.), the map 
should be ordered now by all those 
interested in the public power pro- 
gram. 


Informative . Complete . Concise . Up-to-date 


Price: $2.00 a copy 


Shipped unfolded in special mailing tube, post- 
age prepaid in the United States and Canada. 


P. U. R. Executive Information Service 


1040 Munsey Bldg. 


Washington, D. C. 
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TRUCK BUYERS 
NOW TRUCK VALUES 





| dis. 
the 
acili- 
than 
hich 
nded 
.- and when the truck buyers of the nation purchase 


wal fnore Chevrolets than any other make —that means 
map 


nae “It pays to buy Chevrolets!” 


pro- 
“Best Haulers—Best Savers—Best Sellers”’ Truck users know that Chevrolet’s famous 
the entire truck field. That’s Chevrolet Valve-in-Head Six-Cylinder Truck Engine 


ucks! And the fact that they’re the “best gives the maximum pulling power at the 
minimum cost! And truck users know that 


the nation’s preference for Chevrolets is the 
buyer’s guarantee of their greater dollar value. 
Take the doubt out of truck buying this year 
haulage service at lower cost! Truck users —profit by the combined experience of the 
know that Chevrolet’s extra-sturdy truck truck buyers of the nation—choose Chevrolet 
hassis and extra-sturdy truck units through- _— trucks! Your Chevrolet dealer will be glad to 
but mean greater endurance and longer life! give you a thorough demonstration—today! 


Ate Fellers’—the fact that truck users buy more 
hevrolet trucks than any other make—is 
onclusive proof that Chevrolets give better 


CHEVROLET MOTOR DIVISION ¢ General Motors Sales Corporation e DETROIT, MICHIGAN 


= CHEVROLET TRUCKS 
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PROFESSIONAL DIRECTORY 


* These pages are reserved for engineers, accountants, rate experts and others equipped # 7 


















to serve utilities in all matters relating to rate questions, appraisals, valuations, special re. 
ports, investigations, design and construction. « « « « « 





THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS e VALUATIONS e« REPORTS = 
PROPERTY EXAMINATIONS AND STUDIES for 7 
ACCOUNTING AND REGULATORY REQUIREMENTS 

CHICAGO - MILWAUKEE - NEW YORK + WASHINGTON ~ And Other Principal Cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


PACKARD BUILDING 








orson _ DOt0, Bacon s Davis, enc. marcas 


CONSTRUCTION 








OPERATING COSTS Engineers INTANGIBLES . 
VALUATIONS AND REPORTS = 
CHICAGO PHILADELPHIA NEWYORK LOS ANGELES §§ WASHINGTON 
Utility LIVINGSTON, MecDOWELL & CO. iii 


CERTIFIED PUBLIC ACCOUNTANTS 
Consultants Aasabers Taxes 
AMERICAN INSTITUTE OF ACCOUNTANTS 

eeannatiae INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS 
1518 WALNUT ST. PHILADELPHIA, PA, = 
D. M. LIVINGSTON, C. zs A. ( PA.) 
FORMER MEMBE C. WHITFORD MCDOWELL, C, P. A. (PA.) (MD.) = 
PENNSYLVANIA PUBLIC Uriniry COMMISSION 


J. H. MANNING & COMPANY 


120 Broadway ENGINEERS Field Building 











New York Chicago 
Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations La 
Consulting Engineering Mergers 


Public Utility Affairs including Integration st 








SANDERSON & PORTER 


ENGINEERS 


VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


CHICAGO NEW YORK SAN FRANCISCO 
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PROFESSIONAL DIRECTORY (concluded) 





Sargent & Lundy, Incorporated 


ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—Re ports—Design—Supervision 
Chicago 








STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * EXAMINATIONS + APPRAISALS 
CONSULTING ENGINEERING 


BOSTON ¢ NEW YORK ¢e CHICAGO « PITTSBURGH ¢ SAN FRANCISCO ¢ LOS ANGELES 











BLACK & VEATCH JACKSON & MORELAND 


CONSULTING ENGINEERS ENGINEERS 
Appraisals, investigations and re PUBLIC UTILITIES—INDUSTRIALS 
ports, design and supervision of con- RAILROAD ELECTRIFICATION 


DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 


struction of Public Utility Properties 
4706 BROADWAY KANSAS CITY, MO. 











EARL L. CARTER JENSEN, BOWEN & FARRELL 


Consulting Engineer Engineers 
MPENNSYLVANIA, WEST VIRGINVA, KENTUCKY.” Ann Arbor, Michigan 
PUBLIC UTILITY Appraisals - Investigations - Reperts 
VALUATIONS AND REPORTS rate Seinieten, yp sree ee gag fixed capital 
814 Electric Building Indianapolis, Ind. reclassification, original cost, security issues. 














CHENEY AND FOSTER SLOAN & COOK 


CONSULTING ENGINEERS 


Engineers and Utility Consultants 120 SOUTH LA SALLE STREET 
CHICAGO 
61 BROADWAY NEW YORK Appraisals—Original Cost Studies 


Depreciation, Financial, and Other Investigations 

















Francis S. HABERLY _ J. W. WOPAT 


ENGINEER Consulting Engineer 
Appraisals—Property Accounting Reports pay erm i em 
—Cost Trends Rate Investigations 


122 SOUTH MICHIGAN AVENUE, CHICAGO 1510 Lincoln Bank Tower Fort Wayne, Indiana 




















Public Utilities Fortnightly 





INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 


A 


Aluminum Company of America 
American Appraisal Company . 
Asplundh Tree Expert Company 
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*Babcock & Wilcox Company, The .... 
Barber Gas Burner Company, The .... 
Black & Veatch, Consulting Engineers 
Breuer Electric Mfg. Co. 
Burroughs Adding Machine Company 
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*Carpenter Manufacturing Company 
Carter, Earl L., Consulting Engineer 
Cheney and Foster, Engineers 
Chevrolet Motor Division of General Motors 

Sales Corp. 
Chicago Wheel & Mfg. Co. 32 
Cities Service Petroleum Products 
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Davey Tree Expert Company 
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Electric Storage Battery Company, The .. 
Electrical io Laboratories 

Elliott C 
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*Ford Motor Company 
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Hoosier Engineering Company 
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Jensen, Brown & Farrell, Engineers 
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Jones & Laughlin Steel Corp. 
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Kinnear Manufacturing Company, The 
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Lincoln National Life a me e Comnene The 2 
Livingston, McDowell & C ( 
*Logan Engineering Co. 
*Lumbermens Mutual Casualty Co. 
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Mall Tool Company 
Manning, J. H. & Company 
Martens & Stormoen 
Merco Nordstrom Valve C 
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National Association of Railroad & Utilities 
Commissioners 4 

National Carbon Company, Inc, 

Nation’s Business 

Neptune Meter Company 
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Pennsylvania Transformer Company 
Pittsburgh Equitable Meter Company ... 
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Railway & Industrial Engineering Company .... 
Recording & Statistical Corp. 

Remington Rand, Inc. 
Ridge Tool Company, The ...... 

Riley Stoker Corporation 
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Royal Typewriter Company, BR. cscs 4 








Sanderson & Porter, Engineers 

Sangamo Electric Company 
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Sloan & Cook, Consulting Engineers .. 
Sprague Meter Company, The 

Stone & Webster Engineering Corporation 


¥ 





Vulcan Soot Blower Corp. 
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Ketter PRODUCTS... 
because CITIES SERVICE knows your problems! 








—_ Service engineers, backed by 78 years of practical 
lubrication experience, are concentrating their efforts daily 
on solving the various lubrication problems with which in- 
dustry is faced. 


Wherever moving surfaces come together, no matter what 
the speed or load, Cities Service can recommend authorita- 
tively the correct lubricants to use. Whether you need heavy 
greases for massive gears or the lightest of oils for delicate 
precision machines, Cities Service is ready to fill your every 
need. 


Cities Service engineers will be glad to discuss your lubri- 
cation problems with you. 


¢$¢¢ @ ¢ 


CITIES SERVICE INDUSTRIAL OILS 


Compressor Oils Marine Engine Oils 

Cutting Oils Quenching and Tempering Oils 
Diesel Engine Oils Sewing Machine Oils 

Cylinder Oils Spindle Oils 

Star Ice Machine Oils Transformer Oil 

Leather Finishing Oils Turbine Oils 

Loom Oils Wool Oils 


pour of Stars—The Cities Service Concert with Lucille Manners, Ross Graham, the Cities 
ervice Orchestra and Singers under the direction of Frank Black, broadcast every Friday eve- 
ning at 8 P.M., E. S. T., over the N. B. C. Red Network. 
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MAKING KILOWATT-HOURS GROW ON WHEE 


AA'N amazing come back has been staged by 
electric transportation. Five years ago, 

ess than 5 % of all new vehicles purchased in 
n year for city service were electrically pow- 
bred. Led by the largest annual sales in 
rolley-coach history, last year this figure 
eached 26%. A five-fold increase in five 


years! 


t makes little difference how you consider 
t—whether Io trolley coaches (an average 
ine) use 30: kilowatt-hours per mile, or 
hether, in revenue dollars, they are equiv- 
nlent to 240 electric ranges. The important 
act is: last year electric-transit vehicles 
accounted for more than 4 billion kilowatt- 
purs of the. electric-service companies’ 
oad. 


GENERAL @ ELECTRIC 


The swing to electric transit is not act 
tal. It’s the result of intensive wa 
create new vehicles that would set 
standards of transit comfort——and af 
patronage. The public. response has 
remarkable. In every city where p 
have had the opportunity to compare 
ern electric vehicles with modern gas 
and vote their choice, they have pré 
the electrics. 


General Electric’s assistance in devel 
these vehicles and promoting their u 
contributed’ much. One tangible tes 
increased load for you—increased dq 
ence on your service, a service to Wi 
large part-of our efforts is constantly 
cated. 


95-6678 





